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Tliis  Volume  contains  Selections  from  one  hundred  and  twenty  recent 
American,  English,  Irish,  New  Brunswick,  and  Scotch  Reports,  which 
are  given  in  the  List  below,  ivilh  the  Year,  the  State,  and  the  Court  in 
which  the  Cases  were  decided,  and  also  the  Names  of  the  Reporters. 


AMERICAN   REPORTS. 

REPORTS.        YEAR.  STATE.  COURTS.  REPORTERS. 

5  Alabama 1844..  Ala...  S.  C.  of  Law  and  Equity Judges  of  the  Court. 

6  '        1845..  "    ..  "  

7  "        "    .-  "    -.  "  

5  Arkansas .1845..  Ark..  S.  C.  of  Law  and  Equity Albert  Pike. 

4  Ben  Monroe......  .. 1844. .Ky... Court  of  Appeals Ben  Monroe. 

5  Blackford ]844..Ind..S.  C.  of  Judicature Isaac  Blackford. 

i5  Connecticut.,  i 1844..  Ct.  ..S.  C.  of  Errors Thomas  Day. 

l6  "  ........1845.."...  "  

1   Denio 1846..N.Y..S.  C.  and  C.  of  Errors Hiram  Denio. 

1  Freeman...- 1844.. Miss.. Superior  C.  of  Chancery John  D.  Freeman. 

12  Gill  &  Johnson 1845. ..Md... Court  of  Appeals \  ?'u'^^t*^J^''  ^'"' 

^  ^  ^  John  Johnson. 

1  Grattan 1845..Va...S.C.  of  Appeals,  &:.  Gen. Court.  Peachy  R.  Grattan. 

3  Harrington....  - 1844.. De... Sup.  C, &C.  of  Er.«S:- Appeals. Saml. M.Harrington. 

1  Harrington 1845 . .  Mich .  C.  of  Chancery E.Burke  Harrington. 

5  Hill 1844..N.Y..S.  C.  &  C.  of  Errors* Nicholas  Hill,  Jr. 

6  "     1845..    "     .  "  

7  "     184G..    "     .  "  

7  Howard 1844.. Miss.. High  C.  of  Errors  &  Appeals.. Volney  E.  Howard. 

2  Howard 1844.. U.  S.. Supreme  Court Benj.  C.  Howard. 

3  "         1S45..     "    .  "  

1  Howard )845..N.Y..S.  C.  Special  Term Nathan  Howard.  Jr 

2  "         1846..    ■'    .  "  

4  Humphreys 1 844 . . Tenn. Supreme  Court W.  H.  Humphreys. 

5  «  1845..    "    .  "  «    ^      ^ 

12  Leigh 1814. .Va...C.  of  Appeals B.  Watkins  Leigh. 


REPORTS.                    YEAR.     STATE.  COURTS.                                        REPORTERS 

22  Maine 1844. . Me. ..S.  Judicial  Court John  Shepley. 

23  "      1845-.  "  ..              "  

5  aiETCALF 1844.. Mass. S.  Judicial  Court Tiierou  Metcalf. 

6  "         1844..    "     .               ''  

7  "         184.5..    "    .               "  

8  "         1846..    "    .              "  


11  New  Hampshire 1844. .N.H.. Superior  C.  of  Judicature. 

12  '•  1845..    '■    . 


4  North  Carolina 1844. .N.C.. Supreme   Court .James  Iredell. 

12  Ohio 1844.. Ohio. Supreme  Court Edwin  M.  Stanton. 

13  ^'    1845..    "     .  "  

10  Paige 1845..  N.Y..C.  of  Chancery Alonzo  C.Paige. 

1  Richardson 1845. .S.C..C.  of  Appeals  and  Errors J.  S.G.Richardson. 

1  Richardson 1845..S.C..C.  ofAps.  in  Eq.  &  C.  ofErs..J.  S.  G.  Richardson. 

4  Robinson 1845..  La... Supreme  Court MerrittBl.  Robinson. 

5  "         "    ..  "  ..  "  

6  "         "    ..  "  ..  "  

9         "         "    ..  "   ..  '^  

10        "         "    -.  "  -.  "  

2  Robinson 1844..  Va...S.  C.  of  Aps.  «&  Geu.  Court.. Conway  Robinson. 

1  Sandford 1846..N.Y..C.  of  Chancery Lewis  H.  Sandford 

4  ScAMMON 1844. .Ill Supreme  Court J.  Young  Scammon. 

1  Smedes&Marshall.. 1844. .Miss. High  C.  of  Errors  &  Appeals  <  rp  '^  afarshaU' 

2  "  ..   -    ..    "   .  "  ..'"'"" 

3  "  ..1845..    "    .  " 

4  "  ..   "    ..    "    .  "  .-  " 

1   o  »  nr  1-^t  A       ti     ."t       ^    c  /~i'  ^  W.  C.  Smedes, 

1  feMEDES&.  Marshall. .15^4..    "    .Court  of  Ciiancery <  rp    .    iij^      i,  ii 

2  Speers 1844..  S.C.. Law  Cases  in  C.  of  Appeals.... R.  H.  Speers. 

1  Speers , 1844..  S.C.  Equity  Cases  in  C.  of  Appeals. .R.  H.  Speers. 

1  Spencer 1344. .N.  J.. S.  C.  of  Judicature R.  D.  Spsncer 

2  Story 1845..         .First  Cu-cuit  U.  S.  Court... ...William  W.  Story 

1  Thacher lS45..Mass.Municipal  Court Horatio  Woodman. 

15  Vermont 1844. .Vt...  Supreme  Court William  Slade. 

16  '•         1845..  "  ..  "  Peter  T. Washburn* 

1  Walker 1345..Mich.C.  of  Chancery Henry  N.  Walker. 

c  Eredericlc  \Yatts 

6  Watts  &  Sergeant.. 1S44.. Pa. ..Supreme  Court <  Henry  J.  Sergeant. 

7  "  .1845..  "   ..  "  

8  "  .1846..  "  ..  "  " 


ENGLISH    REPORTS. 

REPORTS.  YEAR.  COURTS.  REPORTERS 

5  Beavan 1844..  Cases  in  Ch.  in  the  Rolls  Court. Charles  Beavan- 

6  "        1845.. 

7  "        184G..  "  .  " 

1  Carrinston  &  KiRWAN.  1845. -Queen's  B.,  Com.  PI.  &  Ex.  j  J'  ^  Kinvar""* 

1  Carrington&  Marsh- ?  ,Q</,     ^  >    t>    r<   r>    *   t?  (  F.  A.  Carrington, 

>  1846..Ciueen  s  B.,  C.  P.  &  Ex <  t  x»    rt„„,i..,,„„ 

man 5  ^  J.  K.  Marshnian. 

9  Clark  &  Finnelly 1844.. House  of  Lords <  -^y  Finnellv 

10  "  1845..  "  

11  "  "    ..  "  

12  "  1846..  "  

1  CoLLYER 1845. .High  C.  of  Chancery John  Collyer. 

2  "       1846..         "  "  

(  James  Manning, 

I  CoMJioN  Ben-ch 1846. -C.  of  Com.  Pleas ^  T.  C.  Granger, 

(  John  Scott. 

3  Curteis 1844.. Ecclesiastical  Courts W.  C.  Curteis. 

1  Davison  &  Merivale..  .1846..Q,.  B.  &  Excheq.  Chamber..  <  j|t.j.uian  Merivale. 

rvT^  in../~.  ,    T,    r,      .■      ^       .     ^  Alfred  Dowlim^, 

2  DowLiNGs l.-^44.. Queens  B.  Practice  Court..  <  yinceut  Dowliii''. 

1  DowLiNG  &  Lowndes...  1845..  Queen's  B.  Practice  Court..  |  ^olm  Jam^'Svndea. 

2  "  ...1846..  «  ....  " 

2  Hare 1844.. High  C.  of  Chancery Thomas  Hare. 

3  "     1845..  "  

4  "     1846..  "  « 

1  Holt 1845.. Equity — Vice  Chancery William  Holt. 

4  Manning  &  Granger... 1844. .Common  Pleas \  J;^mes  Manning, 

5  "  ...1845..  "  

6  "  ...    "    ..  "  " 

7  "  ...1846..  "  , 

11  Meeson  &  Welsey 1844..  Courts  ofEx.&  Ex.  Chamber^  W^N  Wel'sby 

12  "  1845..  "  _      ■     ■«    ^^     ' 

13  "  "    ..  "  .  « 

14  '  1846..  "  .  " 

9  l\TnwT»riT     'nF»rnw    A-  )  (  Basil  Montagu, 

DegS  ^  >1844..C.  of  Review  and  Chancery^  Edwin  E.  Deacon, 

^  (  John  Degex- 

3  "  1845..  " 

2  MooDy  &  Robinson 1844. .Q.  B.,  C.  P.  &  Exchequer..  5  ^^'",'^'1'  ^i""'!-^' 

'  ^  Frederic  Robinson. 


REPORTS.  YEAR.  COURTS.  REPORtERS. 

4  Moore 1840. .Privy  Council Edmund  F.  Moore. 

1  Phillip*. 1846. .High  C.  of  Chancery Thos.  Jodrell  Phillips. 

^  ,o-.     ^  ,    Ti       ,  (  John  L.  Adolphus, 

2  auEENS  Bench 1844.. Queens  Bench ^  Tiiomas  Flower  Ellis. 

3  "  "    --  "  

4  "  1845..  "  

n  "  1846..  "  


^  ,„,„     ^       ,      rr  J  t?     -.       <  John  Monson  Carrow, 

3  Railway  Cases 1846. .Courts  of  Law  and  Equity.,  i  Honel  Oliver. 

1  Robertson 1846.. Ecclesiastical  Courts J.  E.P.  Robertson. 

1  Robinson 1844.. High  C.  of  Admiralty. William  Robinson. 

6  Scott's  N.  R 1844.. C.  P.  &  Ex.  Chamber John  Scott. 

7  "  1845..  "  


12  Simons 1844. .High  C.  of  Chancery. Nicholas  Simons. 

13  "      1846..  "  

1  Webster 1844 . .  Patent  Cases Thomas  Webster. 

„  -^, .     ,^.  ,   ^      <.  ^1  ^  Edward  Younge, 

2  Younge  &  CoLLYER 1844.. High  C.  of  Chancery i  j^^^^  Collyer. 

IRISH    REPORTS. 

(  Richard  Armstrong, 

1  Armstrong,   Macart- ?  jg^^     j^j^-  pj.jyg ^  John  Macartney, 

NEY  &  Ogle 5  ^  John  Craven  Ogle. 

„  „  o  ,  ,  r, , .     XT-  ,   f~,     f  /~<t.  (  Henry  Connor, 

2  Connor  &  Lawson 1844.. High  C.  of  Chancery J  James  A.  Lawsou. 

2  Drcry  &  Warren 1844..High  C.  of  Chancery \  Ser^R^  Wa'S. 

1  Hayes  &  Jones 1844.. Exchequer [  ^^^s  J^^' 

1  LoNGFiELDifeTowNSEND.  1844.. Exchequer <  Jo^q  p.  Towntend. 

NEW  BRUNSWICK  REPORT. 

1  Kerr 1844. .Supreme  Court David  Shank  Kerr. 

SCOTCH  REPORTS. 

1  Broun 1844..  High  &  Cir.  C.  of  Justiciary..  .Archibald  Broun. 

2  "       1846.. 

)  J.  M.  Bell, 

/.  o  r<  ioAr     i-i       .    i-£t      •  (  John  Murray. 

6  SessionCases 184.5..  Court  of  Session (  James  Donaldson, 

)  George  Young. 

r^  The  foregoing  list  of  REPORTS  and  REPORTERS  will  be 
re-published  in  subsequent  Volumes,  together  with  such  other 
Reports  aa  selections  may  be  made  from. 


KINNE'S  LAW  COMPENDIUM. 


FOR    1846. 


ABANDONMENT  OF  CONTRACT. 

Where  by  the  terms  of  a  contract  the  acts  to  be  performed  are  mutual 
and  dependent,  either  party  may  abandon  the  contract,  on  failure  of 
the  other  to  comply  with  his  part  of  it. — McGraw  v.  Pulling,  1  Free- 
man's Cli.  R.,  p.  251.     (1844.) 

(The  Chancellor  cited  Keichum  v.  Everion,  13  John.  359  ;  Raymond 
V.  Beamard,  12  John.,  274  ;    Palmer  v.  Hand,   13  John.,  434.) 

ABATEMENT. 

A  defendant  cannot  plead  in  abatement  after  pleading  in  bar.  If 
he  does,  the  plaintiff  may  disregard  such  plea,  and  the  Court  should 
order  it  to  be  taken  away  frum  the  files. —  Odh  \,  Floyd  Sf  Erwin, 
5  Arkansas  R.,  p.  248.     H  84.5.) 

ACCESSORY. 

An  accessory  cannot  be  tried  without  his  consent,  before  the  con- 
viction of  the  principal,  unless  they  are  tried  together. —  WhitcJiead 
V.  The  State,  4  Humphreys'  R.,  p.  278.     (1844.) 

{Fletcher  <^  P^eady  cited  1  Russ.,  21 — 36  ;  1  Hale,  623  ;  2  Haw/cins, 
P.  C,  chap.  29,  sec.  45 ;  Foster,  360  ;  4  B/ack.,  40  ;  1  Chitti/,  266  —  272  ; 
16  Mass.,  i23;  3  Mass.,  126;  2  Burr's  Trial,  440;  7  Scrg.  (^  Rawle, 
491  ;  Rex  v.  Russell,  1  Mod.  C.  C.  356  ;    1  Russ.,  38  ;    1  Hale,  625.) 

ACCORD  AND  SATISFACTION. 

To  a  suit  for  unliquidated  damages,  the  defendant  may  plead  that 
he  had  delivered  to  the  plaintiff,   and  that  the  plaintiff  had  received 


2  ACKNOWLFDGMENT. 

from  him,  gooJs  of  less  value   than  the   aum   claimed,   in  satisfaction 
of  the  demand. — Bateman  v.  Daniels,  5  Blackford's  R.,  p.  71      (1844.) 

ERROR  to  the  Allen  Circuit  Court. 

Sullivan,  J. — The  plaintiff  in  this  case  sued  on  an  indenture  of  lease, 
and  laid  hi.s  damages  at  300  dollars.  The  defendant  pleaded  that  the 
testator  in  his  life-time,  and  after  the  breach  of  said  covenant,  delivered 
to  the  plaiiiliff  goods,  wares,  and  merchandize,  of  the  value  of  100  dol- 
lars, in  full  satisfacti(jn  and  discharge  of  the  damages  in  said  declara- 
tion mentioned,  and  of  all  tiie  damages  sustained  by  the  plaintiff  by 
reason  of  the  don-performance  of  said  covenant  by  defendants  ;  and 
that  the  plaintiff  then  and  there  received  said  goods,  &c.  in  full  satis- 
faction and  discharge  of  said  300  dollars,  and  of  the  damages  sustained 
by  the  plaintiff,  by  reason  of  the  breach  of  said  covenant,  &c. ,  To 
this  plea  the  plaintiff  filed  a  general  demurrer.  The  Court  overruled 
the  demurrer,  and  gave  judgment  for  defendants. 

The  plaintiff  in  error  contends  that  the  plea  is  insufficient,  because 
the  payment  of  a  less  sum  than  is  claimed  in  damages  is  pleaded  in 
satisfaction  of  the  sum  so  claimed. 

The  rule  is,  that  the  payment  of  a  less  sum,  after  a  debt  becomes 
due,  cannot  be  pleaded  in  satisfaction  of  the  wliole  debt. —  Cttmher  v. 
Wane,  1  Strange^  420  ;  Filch  v.  ^ult  n,  5  East,  230.  But,  in  Watkin- 
son  V,  Ingleshij,  5  Johns.,  390,  the  Court  remarked,  that  the  cases  in 
which  the  law  had  been  so  adjudged,  went  upon  the  ground  that  it 
was  apparent  and  j^alpable  that  the  sum  paid  could  not  have  been  a 
satisfaction  of  the  sum  due. 

In  the  present  case,  the  damages  were  unascertained  and  uncertain, 
and  tlie  rule  cannot  apply  to  it.  In  cases  where  the  damages  are 
nnliqidated,  the  payment  of  a  less  sum  than  thht  demanded,  may  be 
pleaded  as  a  satisfaction  of  the  whole  demand. —  Wilkinson  v.  Byers, 
]  Adolph.  Sf- Ellis,  106;  Stcinman  v.  MagJius,  11  Easl,  390;  1  Ld. 
Raipn.  122;   2  //.  BL,  317;   PinnePs  Case,  5  Co.,  117. 

The  Court  did  right  in  overruling  the  demurrer,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Accord  and  satisfaction  cannot  be  pleaded  to  an  action  on  a  judg 
ment. — Rilei/  v.  Rtley,  1  Spencer's  R.,  p.  114.     (1844.) 

( Ten  Eynh  cited  1  Chit.  PL,  485 ;  3  Chit.  PL,  996 ;  3  East,  251  ; 
7  East,  150  ;   1  Green's  R.,  68.) 

ACKNOWLEDGMENT. 

The  Court  directed  the  officer  to  file  an  acknowledgment  of  a  mar- 
ried woman  who  was  deaf  and  dumb,   the  nature  of  the  transaction 
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naviiig  been  duly  explained  to  her  by  signs,  and  she  in  like  manner 
signifying  her  assent,  and  these  fact?  appearing  upon  affidavit  and 
also  upon  the  certificate. — In  re  Sarah  Harper,  7  Scott's  New  Rep.,  431. 
(1845.) 

ACTION. 

No  action  will  lie  to  enforce  a  contract  which  is  in  violation  of  a 
statute,  or  of  the  common  law,  or  which  is  universal  in  its  character, 
and  contrary  to  public  policy.  Hale  v.  Henderson,  4  Humphreys^  R., 
p.  199.  (1844.) 

(Green,  J.  cited  Wheeler  v.  Russell,  17  Mass.,  257.) 

An  accepted  draft  for  the  payment  of  money,  on  a  contingency 
which  may  never  happen,  will  not  support  an  action  against  the  ac- 
ceptor ;  nor  is  such  an  instrument  a  bill  of  exchange.  Henry  v.  Ha- 
£m,  5  Arkansas  R.,  p.  401.  (1845.) 

(Sebastian,  J.  cited  Chitly  on  Bills,  154;  Roberts  \.  Peake,  1  Burr., 
323  ;  Blevins  v.  Blevins,  4  Ark.  R.,  441  Hawkins  v.  Watkins,  5  Ark,  R., 
481.) 

ADMIRALTY. 

The  Courts  of  the  United  States,  in  the  exercise  of  their  admiralty 
and  maratime  jurisdiction,  are  exclusively  governed  by  the  legislation 
of  Congress,  or,  in  the  absence  thereof,  by  the  general  maratime  law  ; 
and  no  State  can,  by  its  local  legislation,  narrow  or  enlarge  such  juris- 
diction.     The  Barque  Chusan,  2  Story  s  R.,  p.  455,  (1845.) 

(Story,  J.  cited  The  Ship  General  Smith,  4  Wheat.,  488 ;  Peyroux  v. 
Howard,  7  Peters,  324;  The  Brig  Nestor,  1  Sumner,  73;  Houston  v. 
Moore,  5  Wheat.,  1  ;  Gibbons  v.  Ogden,  9  Wheat.,  1;  Holmes  v.  Jenni- 
son,  M  Peters,  540.) 

ADVANCEMENT. 

If  a  father  pays  the  consideration  money,  upon  the  purchase  of  real 
estate,  and  takes  a  conveyance  of  the  estate  in  the  name  of  his  child, 
the  legal  presumption  is  that  it  was  intended  as  a  gift,  or  advancement 
for  the  child,  and  not  as  a  trust  for  the  benefit  of  the  father.  Partridge 
V.  Havens,  10  Paige's  Ch.  R.,p.  618.  (1845.) 

(TiiK  Chancellor  cited  Lew.  haw  of  Trusts,  169;  3  Sug.  Law  or 
Vend.,  262,   10th  London  Ed.) 

Where  a  father  placed  a  son  in  possession  of  a  tract  of  land,  with 
the  indention  that  he  should  have  the  use  of  ic  as  a  gift,  such  a  state  of 


4  AGENCY. 

circumstances  excludes  the  idea  of  a  contract  for  the  payment  of  rent  j 
yet  wheie  the  father,  under  such  a  state  of  thing^s,  died  intestate,  the 
use  and  occupation  of  the  land  should  be  charged  against  the  son  in 
the  distribution  of  the  estate  as  an  advancement.  Robinson  \.  Robin- 
son, 4  Humphreys'  R..p.  392.  (1844.) 

Every  voluntary  conveyance  by  a  parent  to  a  child,  is  uot  fraudulent 
against  creditors,  but,  when  made  in  good  faith  by  way  of  advance- 
ment, and  abundant  property  is  retained  by  the  parent  to  pay  all  his 
debts,  it  is  good  against  existing  as  well  as  subsequent  creditors. 
Cutler  V.  Grhwold,  1  Walker's  Ch.  R.,  p.  437,  (1845.) 

(The  Chancellor  cited  Van  JVyck  v.  Seward,  6  Paige's  Ch.,  62  ; 
Bank  of  United  States  v.  Housman,  6  Paige's  Ch  ,  526  ;  Seward  v.  Jack- 
son, 8  Cow.,  406;  Jackson  v.  Post,  15  Wend.,  588;  Salmon  v.  Bennet, 
1  Conn.,  525.) 

An  advancement  to  a  child  made  subsequent  to  a  will,  is  to  be 
taken  as  a  satisfaction  of  a  legacy  to  that  child,  ^ro  toto  or  pro  tanto, 
according  to  its  amount.  Moore  v.  Hilton,  12  Leigh's  R.,  p.  1.     (1844.) 

(Tucker,  J,  cited  Jones  v.  Mason,  5  Rand.,  577  ;  HosMtis  v.  Hos- 
kins,  Prec.  in  Ch.,  263  ;  Trimmer  v.  Bayne,  7  Ves.,  508  ;  Pye  Ex  parte, 
18  Ves„  140 ;  Monck  v.  Monck,  1  Ball  6f  Beat.  298.) 

AGENCY. 

Where  an  agent,  acting  within  the  scope  of  his  authority,  does  a 
thing,  which  standing  alone  and  by  itself,  would  be  binding  on  his 
principal,  and  at  the  same  time  does  something  more,  which  he  was 
not  authorized  to  do,  and  the  two  are  not  so  interwoven  with  each 
other  that  they  cannot  be  separated,  but  constitute  different  parts  oi 
the  same  contract,  that  which  the  agent  was  authorized  to  do,  is  bind- 
ing on  his  principal,  and  that  only  which  he  was  not  authorized  to  do, 
is  void. — Hammond  V.  Michigan  State  Bank,  1  Walker's  Ch.  R,p.2\i. 
(1845.) 

(  Van  Dyke  S^  Harrington  cited  Co.  Lift.,  258,  a  ;  4  Cruise's  Big.,  216, 
Sec.  45;  4  Cruise's  Dig.  218,  sec.  49,  50  ;  Warner  \.  Howell,  3  Wash. 
C.  C.  R.,  12;  Griffith  v.  Harrison,  4  T.  R.,  744  ;  Story  on  Agency, 
156,  160;  2  Kent's  Com.,  617,  618;  State  of  Illinois  v.  Dellajield,'i 
Paige's  Ch.,  527  ;  S.  C.  on  Appeal,  2  Hill,  155  ;  Nixon  v.  Hyseratt.  5 
J.  R.,  58  ;  7  J.  R.,  390  ;    Chitty  on  Cont.,  171,  Note  1  ;  6  Cow.,  354. 

The  Chancellor  cited  Co.  Litt.,  158,  a :  Slory  on  Agency,  159» 
sec.  168  ;  Livermore  on  Agency,  101,  102  ;  5  J".  R.,  58;  7  J.  R.,  390  ;  3 
T.R.,157;  9  Pick.,  539.) 

One  acting  as  an  agent,  may  sue  in  his  own  name  for  the  recovery 
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of  the  amount  of  a  draft  drawn  by  himself,  and  accepted  by  the 
debtor  of  his  principals. — Johnson  v.  Brashear,  5  Robinson's  La.  R., 
■p.  477.     (1845.) 

(Simon,  J.  cited  5  Mart.,  201 ;  5  Mart,  N.  S.,  40;  4  Mart.,  N.  S., 
107.) 

Where  an  agency,  constituted  by  writing,  is  revoked,  but  the 
written  authority  is  left  in  the  hands  of  the  agent,  and  he  subsequently 
exhibits  it  to  a  third  person,  who  deals  with  him  as  agent  on  the  faith 
of  it  without  any  notice  of  the  revocation,  the  act  of  the  agent,  within 
the  scope  of  the  authority,  will  bind  the  principal. — Beard  v.  Kirk,  11 
New  Hampshire  R.,  p.  ill.     (1844.) 

A  person  who  deals  with  an  agent  is  bound  to  inquire  into  his  au- 
thority, and  ignorance  of  the  extent  of  the  agent's  authority  is  no 
excuse. — Hammond  v.  Michigan  State  Bank,  1  Walker's  Ch.R.,p.  214. 
a845.) 

(  Van  Dyke  !f  Harrington  cited  Story  on  Agency,  69  ;  Atwood  v.  JVFun- 
mngs,  7  Barn.  Sf  Cress.,  278 ;  Willingtnn  v.  Herring,  5  Bing.,  442  ; 
1  Pet.  264,  290  ;  1  Chitty  on  Cont.,  174,  177  ;  Snow  v.  Perry,  9  Pick., 
542 ;  Lee  v.  Monroe,  2  Pet.  Cond.  R.,  531,  and  note  at  the  end  of  the 
case;  13  Pet.  Abr.  .508     Denning  v.  Smith,  3  J.  C.  R.,  344.) 

Where  a  factor  or  merchant,  accepts  a  bill  on  the  faith  of  produce 
consigned  to  him,  it  must  be  consideied  as  an  advance  on  it,  and  he 
has,  for  the  amount  thereof,  the  same  privilege  as  though  the  advance 
had  been  made  in  money  ;  and  other  creditors,  who  have  no  privilege, 
cannot  take  the  property  from  him,  without  paying  his  advances.  A 
creditor  of  a  consignor,  who  has  attached  property  of  his  debtor,  in 
the  hands  of  a  consignee,  who  claims  a  privilege  for  acceptances  made 
by  him  on  the  faith  of  the  consignment,  must  show,  in  order  to  take 
the  property  out  of  the  hands  of  the  latter  without  paying  the  amount 
of  his  acceptances,  that  the  acceptances  were  not  made  in  good  faith, 
and  that  the  consignee  is  not  bound  to  pay  them. — Lambeth  v.  Turn- 
bull,  5  Robinson's  La.  R.,  p.  264.     (1 845.) 

An  agent,  whether  of  the  public  or  of  individuals,  who  is  author- 
ized to  sell  property,  for  the  best  price  that  can  be  obtained  for  it, 
cannot  become  the  purchaser,  either  in  his  own  name  or  that  of  an- 
other, whether  the  sale  be  public  or  private. — Ingcrson  v.  Starkweather, 
1  Walker's  Ch.  R.,p.  346.     (1845.) 

AGENT.— MASTER  OF  VESSEL. 

Tiie  master  of  a  vessel  is  authorized,  under  his  general  powers,  to 
make  a  contract  of  affreightment,  and  the  owner  is  bound  to  perform 
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any  lawful  agreement  he  may  enter  into  relative  to  the  usual  employ- 
ment of  the  vessel. — Bergerut  v.  Parish,  9  Robinson*  La.  R.,  p.  346 
(1845.) 

(MoRPHY,  J.,  cited  Abbott  on  Shipping,  Part  II.,  chap.  2,  p.  77;  3 
Kent's  Comm.,  162;  Story  on  Agency,  Sec.  llfi,  161.) 

AGENT— MISREPRESENTATION  OF. 

Defendant,  being  owner  of  a  house,  employed  an  agent  to  sell  it. 
The  ao-ent  described  it  as  free  from  rates  and  taxes,  and  did  not 
know  it  to  be  otherwise  :  but  it  was  in  fact  liable  to  certain  rates  and 
taxes,  as  the  defendant  knew.  On  the  faith  of  the  agent's  description, 
plaintiff  bought  the  house. 

Held,  that  plaintiff  might  maintain  case  for  deceit  against  defendant, 
though  it  did  not  appear  that  defendant  had  instructed  the  agent  to 
make  any  representation   as  to   rates  and  taxes. — Fuller  v.    Wilson, 

3  Queen's  Bench  R.,  p.  58.     (1844.) 

(Thesiger  Sf  Francillon  cited  hysney  y.  Selby,  2  Ld.  Raym.,  1118; 
Schneider  v.  Heath,  3  Campb.,  506  :  Pawson  v.  Watson,  2  Coiap.,  785 ; 
Mayhew  v.  Fames,  3  Barn.  <^  Cress.,  601;    Willit  v.  Bank  of  England, 

4  Adolph.  cf-  Ellis,  21. 

Pollock  (Att.  Gen.)  4'  Martin,  contra,  cited  Confoot  v.  Fowke, 
6  Meeson  and  Welsby,  358  ;  Haycraft  v.  Creasy,  2  East,  92  ;  Pickering 
V.  Dowson,  4  Taunt.  779  ;  Freeman  v.  Baker,  5  Barn,  Sf  Adolph.  797.) 


AGENT— POWER  TO  GIVE  NOTES. 

The  agent  of  a  manufacturing  corporation  was  empowered  by  its 
by-laws  to  manage  the  affairs  of  the  corporation  committed  to  his  care, 
and  to  exercise  the  powers  committe'i  to  him  according  to  his  best 
ability  and  discretion,  and  promptly  to  collect  all  assessments  and  other 
sums  that  should  become  due  to  the  corporation,  and  to  disburse  them 
according  to  the  order  of  the  board  of  directors,  who  were  made  a 
board  of  control  over  him. 

Held,  that  the  agent,  if  the  board  of  directors  did  not  interpose  to 
control  his  proceedings,  had  authority  to  employ  workmen  to  carry  on 
the  business  of  the  corporation,  and  to  pay  them  with  its  funds,  or, 
not  being  in  funds,  to  give  tlie  notes  of  the  corporation  in  payment. — 
Bates  V.  Keith  Iron  Company,  7  Metcalf's  R.,  p.  224.     (1844.) 

(WiLDE,  J.,  cited  Odior7ie  v.  Maxcy,  13  Mass.  178,  and  15  Mass. 
39;    WJiitev.  Westport  Cotton  Munuf.  Co.,  1    Pick.,  220.) 


AGREEMENT. 


AGREEMENT. 


An  agreement  under  seal,  made  by  the  holder  of  a  promissory  note 
with  the  maker,  not  to  sue  on  the  note  for  a  limited  time  after  the 
same  became  due,  is  no  bar  to  a  suit  brought  on  the  note  before  the 
expiration  of  the  given  time. — Mendenhallv.  Lenwell,  5  Blac/cford's  R., 
p.  125.     (1844.) 

ERROR  to  the    Wayne  Circuit  Court. 

Blackford,  J. — Lenwell  brought  an  action  of  debt  against  G*.  and  C. 
MendenJiaU,  upon  a  promissory  note  for  the  payment  of  434  dollars. 

The  defendants,  inter  alia,  pleaded  two  special  pleas  in  bar,  which 
are  substantially  the  same.  These  pleas  rely  upon  an  agreement 
under  seal,  which,  subsequently  to  the  date  of  the  note,  and  about  a 
month  before  it  became  due,  was  made  by  the  plaintiff  and  G.  Menden- 
JiaU, one  of  the  defendants.  The  following  is  the  substance  of  the 
agreement. 

It  was  agreed  that  the  plaintiff  held  two  promissory  notes,  for  434 
dollars,  each,  against  the  defendants  ;  that  for  the  better  securing  the 
payment  of  these  notes,  G.  Mendenhall  agreed  to  assign  to  the  plaintiff 
notes  against  divers  persons  to  the  amount  of  S6S  dollars.  The  parties 
agreed  that  the  two  notes  against  the  defendants  should  be  pieced  in 
the  hands  of  a  certain  justice  of  the  peace,  and  also  that  the  notes  to 
be  assigned  to  the  plaintiff  should,  for  the  purpose  of  collection,  be 
delivered  to  the  same  justice  ;  the  justice  was  to  collect  the  money  due 
on  the  assigned  notes  ;  endorse  on  the  two  notes  against  the  defend- 
ants the  money  so  collected,  and  pay  the  same  to  the  plaintiiF;  and  if 
any  of  the  assigned  notes  could  not  be  collected,  G.  Mendenhall  was 
to  supply  the  deficiency. 

The  pleas  aver,  that  G.  MendenJiaU  assigned  and  delivered  the  notes 
to  the  justice,  according  to  the  agreement;  that  the  plaintiff  has  col- 
lected a  part  of  the  money  before  the  justice;  and  that  it  is  not  yet 
ascertained  that  any  of  those  notes  cannot  be  collected. 

There  is  a  general  demurrer  to  these  pleas,  and  judgment  thei:eo«n 
for  the  plaintiff". 

'i'hese  pleas  are  no  bar  to  the  action.  The  most  that  the  agreement 
on  the  part  of  the  plaintiff  can  amount  to,  is,  that  he  would  receive 
the  assigned  notes  as  a  collateral  security  for  the  amount  due  him 
from  the  defendants;  that  he  would  credit  the  defendants  with  what- 
ever money  could  be  collected  on  the  assigned  notes:  and  that  during 
the  time  necessary  A)r  the  collection  of  those  notes,  he  would  not  sue 
the  defendants  oti  the  two  notes  which  he  held  against  them. 

This  covenant,  to  be  a  bar  to  the  action,  must  be  construed  to  be 
in  the  nature  of  a  release.  But  it  will  not  bear  tli:it  construction.  If 
it  were  a  covenant  never  to   sue  the  defendants  on  the  two  notes,  it 
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would  have  the  effect  of  a  release,  on  the  principle  of  avoiding  a  mul- 
tiplicity of  suits. — 5  Bac.  Ahr.,  683;  Berry  v.  Bates,  2  Blackf.,  118; 
2  Will.  SauTuL,  48,  note.  It  is  not,  however,  a  covenant  of  that  descrip- 
tion. It  is  only  an  agreement  not  to  sue  for  a  limited  time ;  and  the 
law  is  settled,  that  such  an  agreement  is  no  bar  to  an  action  brought 
before  the  expiration  of  the  given  time.  Damages  may  be  recovered 
for  a  breach  in  such  a  case,  but  the  covenant  cannot  have  the  effect 
of  a  release.  In  a  case  where  a  judoment-creditor  took  a  mortgage 
as  security,  and  agreed  not  to  proceed  on  the  judgment  until  the  mort- 
gaged property  was  disposed  of,  and  then  only  in  case  cf  an  unsatisfied 
balance, — the  Court  held,  that  as  the  covenant  was  not  perpetual,  it 
did  not  amount  to  a  release  of  the  judgment. — Scriba  v.  Deanes, 
1  Brock.,  166.  This  principle  is  also  decided  by  the  same  Court,  in 
Garnett  v.  Maom,  2  Brock.,  185. 

The  following  case  is  very  similar  to  the  one  before  us  : — After 
some  of  the  instalments  of  a  bond  were  due,  the  parties  agreed  under 
seal,  that  the  obligor  should  deliver  to  the  obligee  all  the  hops  he 
should  raise  for  five  years  ;  and  that  two-thirds  of  the  value  of  the 
hops  delivered  in  each  year  should  be  endorsed  on  the  bond  till  the 
same  was  paid  ;  and  the  remaining  one-third  should  be  paid  in  cash. 
Before  the  time  for  the  delivery  of  the  hops  was  expired,  and  before 
any  default  by  the  obligor,  a  suit  was  brought  on  the  bond,  and  the 
agreement  was  pleaded  in  bar.  The  Court  held,  on  demurrer  to  the 
plea,  that  if  it  were  admitted  that  the  plaintiff  was  to  receive  payment 
in  hops  as  stated  in  the  plea,  and  in  the  meantime  was  not  to  sue  on 
the  bond,  the  agreement  was  no  bar  to  a  suit  brought  in  violation  of 
its  terms  ;  but  that  the  defetjdant's  only  remedy  was  an  action  for  the 
breach  of  the  agreement. —  Chandler  v,  Herrick,   19  Johns.,  129 

These  authoiities  sustain  the  decision  of  the  Circuit  Court,  that  the 
pleas  under  consideration  are  bad. 

After  these  pleas  were  adjudged  to  be  insufficient,  the  cause  was  sub- 
mitted t(>  the  Circuit  Court  upon  the  general  issue  and  some  special 
pleas  in  bar'  and  a  judgment  was  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  described  in  the  declaration,  with  interest. 
The  evidence  is  set  out  in  the  record,  and  shows  that  the  judgment 
is  correct,  with  the  exception  that  the  defendants  are  not  credited 
with  the  money  collected  by  the  justice  on  the  assigned  notes.  That 
objection,  however,  is  obviated  by  an  agreement  of  the  parties. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and  costs. 

ALEATORY  CONTRACTS. 

A  stake-holder  who  pays  over  the  amount  bet  on  a  horse-race,  with 
out  the  sanction  of  a  majority  of  the  judges  of  the  race,  will  be  respon 
sibie  to  the  winner. — Dauterivcs.  Brousmrdji  Ruhmsons La.  R..  p.olQ 
(1845.^ 


AMENDMENT.  ^ 

ALIBI. 

In  answer  to  an  alibi  set  up  on  a  trial  for  felony,  the  prosecutor 
may  show  the  circumstances  under  which  the  prisoner  was  seen  near 
the  spot  in  question,  though  those  circumstances  involve  the  commis- 
sion of  another  felony  by  him. — Regina  v.  Briggs,  2  Moody  Sf  Robin- 
son'sR.,p.  199.     (1844.) 

ALIEN, 

J.  L.  was  born  in  the  city  of  New-York,  in  1819,  of  alien  parents, 
during  their  temporary  sojourn  in  that  city.  She  returned  with  them 
the  same  year  to  their  native  country,  and  always  resided  there  after- 
wards. It  was  held,  that  she  was  a  citizen  of  the  United  States. — 
Lijnch  V.  Clarke,  1  Sand/ord's  Ch.  R.,  p.  583.     (1846.) 

(Speir,  Grim,  Hoffman  &f  Robertson,  cited  1  Chitty,  Com.  Laiv,  109  ;  Wood's 
Civil  Law,  b.  1  chap.,  2,  p.  115  ,•  Calvin''s  Case,  7  Coke  1  ;  1  Black.  Com. 
369—373 ;  Co.  Litt.  128  b.,  129  a.  sec  198  ;  Chitty  on  Descents,  33,  and  cases 
cited  ;  2  Kent's  Com.,  39,  42  ;  Wheaton  v.  Peters,  8  Peters,  591 ;  Bainesv. 
Schooner  Catharine,  1  Baldw.,  C.  C.  R.,  563 ;  Collingwood  v.  Pace,  1  Vent, 
414 ;  Jackson  v.  Green,  7  TVend.,  334  ;  Levy  v.  McCariy,  6  Peters,  102 ;  Jack- 
sanv.  Sanders,  2  Leigh,  100  ;  Story's  Confi.  of  Laws,  p.  47,  sec.  48. 

Mackay,  Radcliff  &f  Sherwood,  contra  cited.  Cooper's  Lessee,  v.  Galbraith, 
3  Wash.,  C.  C.  R.,  546  ;  Inglis  v.  Sailor's  Snug  Harbor,  3  Peters  190;  Man- 
chester V.  Boston,  16  Mass.  230 ;  Case  v.  Clarke,  5  Mason's,  C  C.  R.,  70  ; 
Chirac  v.  Chirac,  2  Wheat.  269,  Story's  Confl.  of  Laws,  p.  46,  sec.  40 ;  Vattel's 
Law  of  Nations,  by  Chitty,  101 — 106  ;  Jackson  v.  White,  2  J.  R.  313. 

The  Assistant  Vice  Chancellor,  cited  Litt.  Tenures,  sec.  198;  2  Dy- 
ers, R.  224  a.  ;  and  S.  C.  in  Jenkins'  Cent.  Cases,  5  Cent.  Case,  91  ;  Calvin's 
Case,  7  Coke  1 ;  Co.  Litt.  8  a,  129  a ;  Bacon  v.  Bacon,  Cro.  Car.,  601 ; 
Comyn's  Digest,  Alien  B.  1  ;  Bacon's  Abr.  Aliens,  A.  1  Black.  Com.  366, 
Doe  V.  Jones,  4  T.  R.  300  ;  Doe  v.  Ackland,  2  Barn.  &f  Cress.  779  ;  Chitty's 
Tmw  of  Descents,  33 ;  1  Hallam's  Constitutional  Hist,  of  Eng.  422,  note  1 ; 
Wheaton  v.  Peters,  8  Peters  591  ;  Debates  on  the  Judiciary,  1802,  p.  372  ;  1 
Story's  Com.  on  the  Const.,  sees.  157,  158,  and  note  2 ;  2  Story's  C«m.  on 
Const,  sees.  794 — 797  ;  Rawle  on  the  Const.,  86,  258 ;  Du  Ponceau  on 
Jurisdiction,  101;  2  Kent's  Com.  39,  49,  (2nd  edition;)  2  Wilson's  Works, 
448,  449 ;  1  Tucker's  Blackstone,  part  2,  App.  101  ;  1  Bouvier's  Law 
Diet.,  tit.  Alien,  p.  9S, and  Allegiance,  p.  99  ;  Barzizas  v.  Hopkins,  2  Rand., 
278  ;  De  Partidas,  4,  tit.  24,  IjUW  2 ;  Novisima  Recopilacion  de  las  lieges  de 
Espana,  lib.  1,  tit.  14,  1,  7;  Just,  of  the  Civil  Laws  of  Spain,  B.  1,  tit.  5, 
chap.  1,  sec.  1 ;  2  Domat's  Civil  Tmw,  by  Dr.  Strahan,  376,  Title  Public  Law, 
B.  1,  tit.  6,  sec.  4,  subd.  2  and  5.) 

AMENDMENT. 

If  a  suit  be  brought  in  the  name  of  A.  B.  and  "  others,"  the  record 
cannot  be  amended  by  striking  out  "  others,"  and  inserting  the  name  of 
another  party,  more  especially  when  the  cause  had  been   previously 
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referred  to  arbitrators,  from  whose  award  there  had  been  an  appeal. — 
Carksaddm  v.  McGhee,  7  Watts  and  Sergeant's  R.  p.  140.    (1845.) 

[BlancJiardJ.  cited  Wilson  v.  Wallace^  8  Serg.  6f  Ilaide  53;  Chamher- 
linv.  Hite,  5  Wutts,  373;  Reitzel  v.  Franklin,  5  Watts  and  Sergea?U53i 
Lees.  Gibbons,  14  Serg.  SfRawle,  105.) 

APPLICATION— LETTERS  PATENT. 

The  use  of  known  thing?,  and  acting  with  them  in  a  known  manner, 
producing  results  or  effects  already  known  in  a  more  economical  or 
beneficial  manner,  is  the  subject  of  letters  Patent. — Crane  v.  Price 
IWebstcr's  Rep.  on  Patents, p.  377.     (1844.) 

APPORTIONMENT. 

An  authority  to  A.  cannot  be  assigned  or  executed  by  B. — Brooks 
V    Byam,  2,  Story's  R.,  p.  52o.     (1845.) 

APPROPRIATION  OF  PAYMENTS. 

"Where  money  is  paid  by,  or  received  for  a  debtor  by  his  creditor, 
the  debtor  may  appropriate  it  to  the  payment  of  whatever  debt  he 
pleases;  if  he  omit  to  appropriate  it,  the  creditor  may  apply  it  to  the 
satisfaction  of  whatever  demand  he  pleases ;  if  neither  party  apply 
it,  and  various  debts  be  due,  the  Court  will  make  the  appropriation 
thereof  according  to  the  equity  of  the  case. — Gordon  v.  Hobart,  2 
Story's  R., p.  2^2.     (1845.) 

A  debtor  owing  a  debt  consisting  of  principal  and  interest,  and 
making  a  partial  payment,  has  a  right  to  direct  its  application  to 
so  much  of  the  principal  in  exclusion  of  the  interest,  and  the  creditor, 
if  he  receives  it,  is  bound  to  apply  it,  accordingly. — Miller  v.  Treml- 
icm,  2  Robinson's  Va.  R.,  p.  1.     (1844.) 

(Allen  J.  cited  Pindall  v.  The  Bank  of  Marietta,  IQ  Leigh,  184.) 

Where  a  creditor  has  two  claims  against  the  same  debtor,  one  of 
.wliich  is  well  secured,  and  the  other  not  secured,  upon  a  payment 
being  made,  the  Court  will  apply  it  to  extinguish  the  claim  for  which 
there  is  no  security. — Planters'  Bank  v.  Stockman,  1  Freeman's  Ch.  22., 
p.  502.     (1844.) 

ARBITRATION. 

When  parties  refer  certain  matters  in  difference  to  arbitration,  and 
either  party  neglects  to  bring  forward  before  the  arbitrators  any  de- 
mand he  may  have  ngainst  the  other  jtarty,  which  is  within  the  scope 
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of  the  reference  he  forfeits  his  daim  to  it. —  Sfijjp  v.  The  WasJiingion 
Hall  Company,  5  Blackford's  R.,  p.  473.     (1844.) 

(Blackford  J.  cited  Smifh  v.  Johnston,  15  East,  213  ;  Dunn  v. 
Murray,  9  Barn.  4'  Cress.,  7S0  ;  Wheeler  \.  Van  Houten,  12  J.  R.,  311 ; 
Fidlery.  Cooper,  19  Wend.,  285.) 

ARREST. 

A  private  person  is  not  justified  in  arresting,  or  giving  in  charge  of 
a  policeman,  without  a  warrant,  a  party  who  has  been  engaged  in  an 
affray,  unless  the  affray  is  still  continuing,  or  there  is  reasonable 
ground  for  apprehending  that  he  intends  to  renew  it. — Price  v.  Sce- 
ley,  10  Clark  &f  Finnelly'' s  App.    Cases,  2^-  2^-     (1845.) 

ASSAULT. 

It  is  an  assault  to  point  a  loaded  pistol  at  any  one  ;  but  not  an 
assault  to  point  a  pistol  at  another  which  is  proved  not  to  be  so  loaded 
as  to  be  able  to  be  discharged. — Regina  v.  James,  1  Carrington  §* 
Kirwan's  R.,  p.  530.     (1845.) 

An  assault  will  justify  a  blow,  but  not  an  excessive  beating. — Hazel 
V.  Clark,  3  Harrington's  R.,  p.  22.     (1844.) 

ASSIGNMENT. 

Where  an  assignment  of  a  debt  is  made  to  defraud  creditors,  they 
only  can  take  advantage  of  the  fraud  to  set  it  aside,  and  it  is  good 
against  all  others  ;  and  the  debtor  cannot  set  it  up  as  a  defence  to  a 
suit  by  the  assignee. — Morey  v.  Forsyth,  1  Walker's  Ch.  R.,  p.  465. 
(1845.) 

ASSIGNOR  AND  ASSIGNEE. 

An  assignee  of  a  note  takes  the  place  of  the  assignor,  and  if  the 
latter  has  been  guilty  of  fraud  in  transactions  connected  with  the  note, 
the  former  is  equally  affected  by  it. — Barringer  v.  Nesbit,  1  Smedes  S; 
Marshall's  R.,  p.  22.     ( 1 844.) 

The  declarations  of  the  assignee  of  a  bond  of  conveyance,  made 
while  it  was  in  his  po.ssession,  and  while  he  was  the  holder  thereof, 
are  evidence  against  a  subsequent  assignee  of  the  same  bond,  who 
claimed  title  under  the  person  who  made  such  declarations. — Clay  v. 
Grimes,  12  Gill  If  Johnson's  R.,p.  31.     (1845.) 
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ASSUMPSIT. 

Where  a  count  In  assumpsil  assigns  several  breaches,  the  defendant 
cannot  demur  to  one  breach  and  plead  to  the  others,  but  must  plead 
or  demur  to  the  wliole  count. — Pettibone  v.  Stevens  if  Valentine,  6  HilTa 
R.,p.25S.     (1845.) 

A  person  who  has  paid  a  note  without  the  request  of  the  maker, 
which  he  was  not  bound,  either  mediately  or  immediately  to  pay,  cannot 
recover  the  amount  of  the  maker,  in  an  action  of  indebitatus  assumpsit 
in  /lis  own  name. — Stephens  v.  Brodnax  If  Newton,  5  Alabama  R.,p.  259. 
(1844.) 

Where  defendant  orders  of  plaintiff  a  machine,  previously  known 
and  ascertained,  for  which  plaintiff  had  a  patent,  it  is  no  answer  to-an 
action  for  the  price  of  the  machine,  that  it  did  not  answer  the  purpose 
specified  in  the  patent,  although  it  is  not  shown  that  the  defendant  had 
previous  opportunities  of  exercising  his  judgment  as  to  the  usefulness 
of  the  machine. —  Oliphant  v.  Bayley,  1  Davison  Sf  Merrivale's  R.,  p. 
373.     (1844.) 

ASSUMPSIT— PROMISE   FOR  BENEFIT  OF  THIRD 
PARTY. 

Where  one  person  makes  a  promise  for  the  benefit  of  a  third 
person,  that  tliird  person  may  maintain  an  action  on  such  promise. 

Where  the  effect  of  a  witness'  testimony  is  to  create  a  fund  from 
which  he  is  to  receive  a  benefit,  ha  is  incompetent. 

Where  a  witness'  interest  is  «qual  on  both  sides,  he  is  com- 
petent for  either  party. — Brown  v-  t.y Brien,  1  Richardson's  R.,  p.  268. 
(1645.) 

This  was  an  action  of  assumpsit  ^^^r  money  had  and  received. 

William  T.  Hieronymus  was  offereti  as  a  witness  on  the  part  of  the 
plaintiff  He  was  objected  to  as  inrnrppetent,  on  the  ground  of  inte- 
rest, but  the  objection  was  overruled.  H«i  said  that  he  owed  Kinloch, 
Phillips  &  Co.  for  some  corn  purchased  lor  him,  and  that  the  plaintiff 
was  his  surety  for  that  debt ;  that  some  tirwe  in  May,  1841,  as  he  w^s 
about  leaving  this  State,  he  appointed  defendant  his  attorney  ;  that 
he  left  certain  notes,  and  a  horse  and  gig,  ia  defendant's  hands,  which 
he  was  to  hand  over  to  plaintiff,  for  the  purnnse  of  paying  the  debt  to 
Kinloch,  Phillips  &  Co  ;  that  plaintiff  was  to  collect  and  pay  Kinloch, 
Phillips  &  Co.  ;  that  he  (the  witness)  was  indebted  to  defendant  in  a 
considerable  sum,  but  none  of  it  was  to  go  in  payment  of  that  debt ; 
that  plaintiff  was  not  present  when  these  instructions  were  given  to 
defendant,  and,  at   the  time,  did   not   know  of  the  arrangreiiacnt     that 
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the  amount  of  the  notes  was  about  S340,  and  the  value  of  the 
horse  and  gig,  $110;  that  defendant  expressly  promised  to  follow 
his  directions;  that  after  the  deposit,  plaintiff  was  informed  of  it,  and 
undertook  to  receive  it,  and  apply  it  to  the  debt  to  Kinloch,  Phillips 
&  Co.,  and  that  sometime  afterwards,  defendant  told  him  he  had  col- 
lected some  of  the  money  and  sold  the  horse,  and  had  applied  the 
proceeds  to  witness'  debt  to  him. 

By  another  witness,  Mr.  Brady,  it  was  proved  that  O'Brien  had 
said  that  he  had  applied  the  amount  received  on  the  notes,  and  from 
the  sale  of  the  horse,  to  Hieronymus'  debt  to  him. 

The  presiding  judge  overruled  a  motion  for  a  non-suit,  and  sub- 
mitted the  case  to  the  jury,  who  found  for  the  plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  non-suit,  or  a  new 
trial,  on  the  following  grounds  : 

1.  Because  Hieronymus  was  an  incompetent  witness  for  the 
plaintiff. 

2.  Because  ihore  v/as  no  evidence  of  any  such  transfer  from  Hiero- 
nymus, or  agreement  on  the  part  of  the  defendant  with  the  plaintiff,  as 
to  make  him  liable  to  plaintiff,  in  an  action  for  money  had  and  received. 

Rice,  for  the  motion.  Will  the  action  lie?  There  was  no  contract 
with  Brown,  nor  any  act  which  indicated  that  defendant  held  the 
notes,  property,  or  money  for  his  use. — 14  East,  581.  The  action  for 
money  had  and  received,  will  not  lie,  unless  the  money  was  originally 
received  for  the  plaintiff,  or  by  some  contract  defendant  admits  that 
he  holds  it  for  the  plaintiff. — 2  Sp.,  754.  Can  anything  be  clearer,  than 
that  Hieronymus  was  incompetent  ?  The  money  was  to  go  in  dis- 
charge of  his  debt  to  Kinloch,  Phillips  &  Co. — Bullet's  N.  P.,  43, 
284  ;  16  J.  R.,  89  ;  1  PJiH.  Ev.,  51 ;  2  Esp.,  735  ;  2  Hill,  445  ;  2  Bing., 
5i2  ;  9  Pick.,  332;   16  Pick.,  325. 

Petigru  4  Lesesne,  contra. 

(7?ma,  ^cr  O'Neall,  J.  On  the  question  whether  Brown  can  main- 
tain this  action,  1  think  there  can  be  no  doubt.  "  Where  one  person 
makes  a  promise,  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  on  such  promise." — Schemerhorn  v.  Vander- 
heijden,  1  /.  R.,  140. 

Here,  the  notes  and  property  were  delivered  to  O'Brien  by  Hie- 
ronymus, upon  his  undertaking  to  deliver  them  to  Brown.  Failing  to 
perform,  an  action  against  him  occurred  to  Brown  in  that  behalf. 
When  it  is  shown  that  the  property  has  been  sold,  and  converted  into 
money,  and  the  notes  collected,  the  question  is,  whose  money  is  it  ? 
For  whose  use  did  the  defendant  receive  it  ?  The  answers  are,  it  is 
Brown's  money ;  and  being  his,  it  was  received  for  his  use.  For  I 
have  always  believed  that  where  the  money  of  A.  was  in  the  hands  of 
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B.,  the  action  for  money  had  iintl  received,  lay  at  the  suit  of  A.  to  re- 
cover the  money,  and  the  privity  of  contract,  if  such  an  abstraction 
be  necessary,  arose  from  the  possession  of  the  money. 

The  second  question,  whether  Hieronymus  was  competent,  is  that 
about  which  my  mind  has  hesitated.  I  have  no  doubt,  if  the  fact  of 
the  possession  of  the  notes  and  property  belonging  to  Hieronymus,  is, 
by  other  proof,  shown  to  be  in  O'Hrien's  hands,  and  that  he  claims  as 
a  creditor  of  Hieronymus,  that  then  Hieronymus  is  competent  to  prove 
that  he  placed  the  fund  inO  Biien's  hands  to  be  paid  or  delivered  to 
Brown.  For,  in  such  a  state  of  things,  his  interest  would  be  precisely 
equal.  But  if  his  testimony  is  relied  on  to  prove  that  the  notes  and  pro- 
perty belonged  to  him,  and  were  delivered  by  him  to  O'Brien,  then,  it 
seems  to  me,  he  would  bo  interested,  and  could  not  be  examined  ;  for, 
in  that  case,  the  effect  of  his  testimony  would  be  to  create  a  fund  from 
which  he  was  to  receive  a  benefit.  2  Phitl.  Ev.  by  C.  Sf  H.,  115.  In 
the  case  of  ScJiemcrliorn  v.  Vandcrheyhn,  the  witness  to  whom  the 
promise  was  made  for  the  plaintiff  proved  it,  but  he  had  no  possible  in- 
terest wiiatever  in  it.  Ths  cases  cited  from  our  own  reports,  Sims  v. 
Be  Graffcnried,  quoted  in  2  Hill,  444  ;  Knight  v.  Packard,  3  Jf'C,  71 ; 
JVilburn  V.  Parham,  Harps ,  375,  will  not  aid  the  plaintiff. 

For,  in  Si??is  v.  De  Graffenreid,  Dr.  Ramsay,  the  witness,  had  no  in- 
terest whatever,  having  conveyed  without  warranty.  Here  Hierony- 
mous  cannot  be  looked  upon  as  having  conveyed  without  warranty, 
for  if  Brown  were  liable  for  Kinloch,  Phillips  &  Co.'s  debt,  and  this 
fund  were  not  recovered,  Hieronymus  would  still  be  liable  to  Brown. 
In  Knight  v.  Packard,  the  question  was,  whether  a  party  to  an  instru- 
ment, the  endorser,  could  be  allowed  to  testify  against  it  by  proving 
usury.  It  was  held  that  he  could,  inasmuch  as  he  was  borrower,  and, 
bylaw,  he  was  made  competent  to  prove  the  usury,  and  being  a  party 
to  a  negotiable  instrument,  did  not  prevent  him  from  testifying  against 
it.  The  same  thing,  in  principle,  was  affirmed  in  Wilburn  v.  Parham, 
where  it  was  held  that  a  person  who  had  executed  a  bill  of  sale,  might 
show,  by  his  own  oath,  that  it  was  fraudulent.  Here  no  such  question 
ari.ses.  In  Smith  v.  Littlcjohn,  2  JMcC,  362,  a  donor  was  held  to  be 
competent  to  prove  the  gift.  That  case  proceeds  upon  the  plain  prin- 
ciple, that  the  witness  could  be  neither  gainer  nor  loser  by  the  event. 
In  Alston  V.  Huggins^  Tread.  688  ;  3  Brev.,  185,  the  principle  which  I 
have  already  conceded,  that  where  a  witness'  interest  is  equal  on 
both  sides,  he  may  be  sworn,  is  laid  down.  And  if  it  could  be  shown 
here,  that  the  witness'  interest  was  equal,  I  should  have  no  doubt 
about  his  competency.  That  depends  upon  facts  which  are  only  im- 
portant after  the  fact  has  been  proved,  that  his  property  or  money  is 
iu  the  defendant's  hands  for  Brown's  use.  If  that  had  been  first  shown, 
by  indisputable  testimony,  or  if  the  jury  had  been  instructed  that  if 
they  were  satisfied  of  that  fact  by  other  testimony  than  Hieronymus', 
that  then  they  might  re.sort  to  his  testimony  for  the  fact  that  he  had  di- 
rected it  to  be  delivered  or  paid  to  Brown.      I  should   have   been  per- 
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fectly  satisfied  with  the  decision  below.  But  Hieronymus  proved  the 
property  and  notes  to  be  his  ;  this  was  creating  the  fund  for  his  own 
benefit.  It  is  true,  that  Mr.  I3rady  proved  O'Brien's  statement,  that 
the  amount  collected  had  been  applied  to  other  debts,  thereby  virtually 
admitting  that  the  fund  was  Hieronymus' ;  and  if  the  jury  had  been 
told  to  look  to  his  proof  alone  on  that  fact,  or  if  Hieronymus  had  not 
been  allowed  to  prove  that  the  property  and  notes,  deposited  by  him 
in  O'Brien's  hands,  were  his,  and  his  testimony  had  been  directed  to 
the  manner  in  which  the  fund  was  by  him  directed  to  be  applied,  the 
case  would  be  free  from  difficulty;  but  as  it  stands,  it  seems  to  me 
Hieronymus  was  interested,  and  was,  therefore,  incompetent.  It  may 
be,  if  Brown  releases  him,  and  he  releases  any  eventual  interest  which 
he  may  have  in  the  fund,  that  he  niay  thus  be  made  competent  on  the 
next  trial. 

New  trial  granted. 

ATTACHMENT. 

A  debtor  whose  property  is  attached  cannot  divest  himself  of  it,  so 
as  to  defeat  the  rights  of  the  attaching  creditor.  Bach  v.  Goodrich,  9 
RohinsorCs  La.  R.,  p.  39 1.     (1845.) 

(MoRPHY,  J.  cited  8  Mart ,  395.) 

ATTACHMENT-INSURANCE. 

A  loss  incurred  on  a  fire  insurance  policy,  the  amount  of  which  ia 
fixed  by  the  award  of  persons  mutually  chosen  by  the  insured  and 
insurer,  may  be  levied  on  by  attachment  in  execution  as  a  debt  due 
to  the  insured.  Boyle  v.  The  Franklin  Ins.  Co..,  7  Watts  &■  Sergeanfs  R., 
p.76.  fl845.; 

ATTORNEY. 

A  mere  notice  to  the  attorney  of  record  not  to  pay  over  the  money 
collected  to  the  plaintiff,  given  by  persons  claiming  to  bo  interested  in 
the  fund,  will  not  justify  him  in  detaining  the  same  in  his  hands.  Tin; 
claimants  must  resort  to  an  injunction. — Dame  v.  Vannerson,!  HuicarcV x 
Miss.  R.,  J).  579.     (1844.) 

An  attorney,  as  such,  has  no  authority  to  receive  bank  notes  bebnv 
par  in  payment  of  his  client's  debt;    nor  will  his  receipt  therefor  dis- 
chctrge  the  defendant   in  execution. — Osgood  v.   Broivn,   1  Frcvmau 
Ch.R.,  p.  392.     (1844.) 

(Thk  Chancellor  cited  Rochelle  v.  Campbell,  1  McCord's  Ch.  R..  53: 
Bank  (if  Orange  Co.  v.  JVakeman,  1  Cowen,  4G ;  fVickliff  v.  Davis,  2  J  .  .1. 
Marsh.,  71 ;  Lewis  v.  Gamage,  1  Pick.,  .347.) 

An  attorney  is  not  entitled  to  recover  his  bill  of  costs  for  conducting 
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an  action  which  he  has  not  termitmted,  but  wr.ich  has  been  discon- 
tinued, unless  he  shows  satisfactory  reasons  for  not  proceeding  with  it, 
and  gives  his  client  reasonable  notice  thereof. — Nichols  v.  Wilson^ 
11  Meeson  iSf  Welshi/s  R.,  p.  106.     (1844.) 

ATTORNEY  AND  CLIENT. 

When  a  party  has  employed,  as  his  solicitors  in  a  cause,  a  firm  of 
tw()  solicitors  in  partnership,  the  retirement  from  the  business,  of  one 
of  such  partners,  under  an  arrangement  with  the  t)ther,  operates  as  a 
discharge  of  the  client  by  the  solicitors,  and  the  client  is  thereupon 
entitled  to  require  that  the  papers  in  the  cause  necessary  for  its  prose- 
cution shall  be  delivered  up  to  his  new  solicitor,  upon  the  usual  under- 
taking for  saving  the  lien  of  the  discharged  solicitors. — Griffiths  v.  Grif- 
fiths, 2  Hare's  Ch.  R.,p.  5S7.     (1844.) 

(Roupell  S,-  Lloyd  cited  Earl  of  Cholmondehy  v.  Lord  Clinton,  19  Ves.,  261 ; 
Cook  V.  Rhodes,  19  Ves.,  273,  n. ;  Cokgrave  v.  Manley,  1  T.  8,-  R.,  400 ;  Hes- 
lop  V.  Metcalf  3  Mylne  ^-  Craig,  183  ;  in  re  Smith,  4  Beav.,  309. 

Temple  ^'  Teller,  contra,  cited  Lord  v.  ff'ormltighion,  Jac,  .530 ;  Twort  v. 
Dayrell,  13  Ves.,  195. 

Vice  Chanckllor  cited  Colegrave  v.  Manley,  IT.  ^' R.,  400:  Heslop  v. 
Metcalf  3  Mylne  &,-  Craig,  183;  Cholmondeley  v.  Clinton,  19  Ves.  273;  In  re 
Smith.  4  Beav.,  315  ;  Redfarn  ^-  Sowerby,  1  Swanst.,  84.) 

When  an  attorney  is  consulted  on  business  within  the  scope  of  his 
profession,  the  communications  between  him  and  his  client  are  strictly 
confidential ;  and  the  attorney  should  neither  be  reqmred  nor  permitted, 
by  any  judicial  tribunal,  to  divulge  them  against  his  client,  if  the  latter 
object  to  the  evidence. — Jenkinson  v.  The  State,  5  Blackford's  R., 
p.  465.     (1844.) 

ATTORNEY'S  LIEN. 

An  attorney  has  as  against  his  client,  a  lien  for  his  general  balance, 
upon  a  note  deposited  with  him  by  his  client  for  collection. 

And,  where  the  client  gave  the  attorney  a  note  for  the  amount  of 
such  balance,  it  was  held  that  the  lien  was  not  discharged,  as  it  did 
not  appear  that  the  note  was  given  or  received  in  payment  of  the 
balance. — Dennett  v.  Cutts,  11  New  Hampshire  R.,2).  163.     (1844.) 

Trover,  for  a  promissory  note- 

It  appeared,  from  the  report  of  the  auditor  in  this  case,  that  the 
defendant  was  an  attorney-at-law,  residing  at  Pojtsmouth,  and  that 
in  the  year  1828  the  plaintiff  deposited  with  him  for  collection  certain 
demands,  among  which  was  the  note  in  question,  which  was  signed 
by  one  Rowe,  for  the  sum  of  $44,10,  dated  the  29th  day  of  February, 
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1828,  and  payable  to  the  plaintiff.  The  defendant  commenced  a  suit 
upon  the  note,  and  summoned  one  Davis  as  trustee.  There  was  mo- 
ney enough  in  the  hands  of  the  trustee  to  discharge  the  costs  of  suit, 
but  it  did  not  appear  that  the  defendant  had  received  anything  of  the 
trustee. 

Afterwards,  in  the  month  of  August  or  September,  1830,  the  plaintiff 
went  to  the  office  of  the  defendant,  and  demanded  the  note.  The 
defendant  produced  the  note,  but  refused  to  deliver  it,  alleging  that 
he  had  a  lien  upon  it  for  the  balance  due  him  from  the  plaintiff  for  his 
professional  services,  unless  the  plaintiff  would  pay  him  the  amount 
due.  The  plaintiff  offered  to  pay  the  costs  which  had  accrued  in  the 
suit  on  the  note,  but  refused  to  pay  the  costs  of  the  other  demands — 
and  the  defendant  retained  the  note. 

On  the  4th  day  of  March,  1831,  the  plaintiff  gave  the  defendant  his 
note  for  $20,  being  the  amount  of  the  account  which  the  defendant 
had  against  the  plaintiff  for  professional  services,  and  including  the 
costs  of  the  suit  upon  this  note.  The  plaintiff  was  insolvent  from  the 
time  the  note  was  deposited  with  the  defendant. 

Judgment  was  to  be  rendered  upon  the  report  for  the  plaintiff,  or 
the  defendant,  according  to  the  opinion  of  the  Court. 

Emery,  for  the  plaintiff.  In  equity,  an  attorney  has  a  lien  upon  the 
papers  of  his  client ;  but  at  common  law  he  has  only  a  lien  upon  the 
judgment  which  his  client  may  recover. 

And  it  is  well  settled,  that  as  against  the  adverse  party,  the  attorney 
has  a  lien  only  on  the  judgment. —  Welsh  v.  Hale,  Doug.  238  ;  1  H. 
Bl.  122;  Marr,  v  Smith,  4  B.  Sf  A.,  466;  Bakery.  Cook,  II  Mass., 
236;  Dunkleey.  Loche,  13  Mass.,  525;  Potter  v.  Mayo,  3  Crreenl.,  34; 
Shapley  v.  Bellows,  4  N.  H.  R,,  p.  347 ;  People  v.  Hardenburgh, 
8  Johns.,  335. 

If  he  had  a  lien  upon  the  note,  it  was  discharged  by  the  offer  of  the 
plaintiff  to  pay  the  costs  of  the  suit. — Sargent  v.  Graham,  5  N.  H. 
Rep.,  440. 

Hackett,  for  the  defendant.  Where  a  security  is  taken  for  the  debt 
for  which  the  party  has  a  lien  upon  property  of  the  debtor,  such  secu- 
rity being  payable  at  a  distant  day,  the  lien  is  gone. — Hewison  v. 
Guthrie,  2  Bing.  N.  C,  755 ;  Conell  v.  Simpson,  16  Vesey,  Jr.,  230. 
So  a  vendor,  who  takes  in  payment  a  promissory  note,  and  negotiates 
it,  loses  his  lien,  and  such  lien  is  not  revived  on  the  dishonor  of  the 
note,  which  is  outstanding  in  the  hands  of  an  endorsee. — Bunneyy. 
Poyniz,  ^  Barn.  8f  Adol,  568;  Horncastle  v.  Farran,  3  B.  SfAl,  497. 

None  of  the  above  cases  are  like  the  one  before  us ;  for,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  note  here  must  be  understood 
as  payable  on  demand  ;  and  it  has  been  held,  that  a  vendor  does  not 
waive  his  lien  on  his  estate  sold,  by  taking  the  promissory  note 
or  acceptance  of  tlie  vendee  for  the  consideration. —  Grant  v.  Mills, 
2  Ves,  ^  B.,  306  ;   Garson  v.  Green,  1  Johns.  Ch.,  308. 
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Gilchrist,  J.  The  only  question  in  this  case  is,  whether  an  attorney 
has  a  lien  for  his  general  balance  upon  papers  of  his  client,  which  come 
into  his  hands  in  the  course  of  his  professional  business. 

If  the  defendant  had  a  lien  upon  the  note,  it  was  not  discharged  by 
the  transaction  which  took  place  upon  the  4th  day  of  March,  1831, 
when  the  plaintiff  gave  the  defendant  a  note  for  the  balance  due  the 
defendant,  because  it  does  not  appear  that  the  note  was  given  or  re- 
ceived in  payment  of  the  balance.  Elliot  v.  Sleeper,  2  N.  H.  Rep.,  527  ; 
Johnsonv.  JVeed,  9  Johns,  211  ;  Jafrfy  v.  Cornish,  10  X  H.  Rep.,  505;  Chee- 
ver  V.  Mirrick,  2  A'.  H.  Rep.,  379. 

In  the  case  of  Grant  v.  Hazeltine,  2  N,  H.  Rep.,  541,  which  was  de- 
cided in  the  year  1823,  it  is  laid  that  the  question  had  not  then  been 
adjudged,  in  this  State,  whether  an  attorney  had  a  lien  upon  claims 
lodged  with  him  for  collection,  and  Mr.  Justice  Woodbury  refers,  in 
the  opinion  of  the  court,  to  "  such  a  lien  as  exists  in  England."  And 
until  the  decision  in  the  case  of  Shapley  v.  Bellows,  4  N.  H.  R.,  347, 
which  took  place  in  the  year  1828,  it  was  an  unsettled  question  in  this 
State,  whether  an  attorney,  who  had  obtained  a  judgment  for  his 
client,  had  alien  on  that  judgment  for  his  fees  and  advances.  It  was 
there  held,  that  the  attorney  had  such  alien,  upon  the  general  princi- 
ple familiar  to  the  common  law,  that  every  person  who  employs  labor 
and  skill  upon  the  goods  of  another,  at  the  request  of  the  owner,  with- 
out a  special  contract,  is  entitled  to  retain  the  goods  until  a  proper 
recompense  is  made.  But  the  precise  question  presented  by  this 
case  has  not  until  now  arisen  in  this  State.  It  has,  however,  often 
been  examined  and  settled  in  other  jurisdictions. 

In  the  case  of  Wilkinsv.  Carmichael,  Doug.,  101,  in  which  the  ques- 
tion was  as  to  the  lien  of  a  captain  of  a  ship  for  wages  upon  the  ship, 
Baldwin,  for  the  defendant,  instanced  the  case  of  attoiTieys,  who  can- 
not be  compelled  to  deliver  up  the  papers  and  deeds  of  their  clients 
until  they  are  paid,  upon  which  Lord  Mansfield  said,  that  the  practice 
in  that  respect  was  not  very  ancient,  but  that  it  was  established  on 
general  principles  of  justice. 

So,  an  attorney  has  a  lien  upon  papers  belonging  to  a  bankrupt,  not 
only  for  his  bill  for  business  done,  but  for  the  costs  of  an  action  brought 
against  the  bankrupt  subsequent  to  the  issuing  of  the  commission  to 
recover  the  amount  of  his  bill.  Lamhert  v.  Buckmaster,  2  B.  &  C, 
616. 

So,  the  court  will,  under  certain  circumstances,  order  an  attorney 
to  deliver  up  deeds,  &c.,  on  satisfaction  of  his  lien.  Hughes  v.  Magee, 
3  F.  R.,  275. 

So  every  one,  whether  an  attorney  or  not,  has,  by  the  common  law, 
a  lien  on  the  specific  deed  or  paper  delivered  to  him  to  do  any  work 
or  business  thereon,  but  not  on  other  muniments  of  the  same  party, 
unless  the  person  claiming  the  lien  be  an  attorney  or  solicitor.  Mollis 
V.  Claridge,  4  Taunt..  807. 

This  question  was  also  settled  in  the  case  of  Stevenson  v.  Blakelock,  1 
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M.  SfS.,  535,  where  it  is  held,  that  an  attorney  has'a  lien  for  his  gene- 
ral balance  upon  papers  of  his  client  which  come  into  his  hands  in  the 
course  of  his  professional  employment,  and  that  this  lien  is  not  extin- 
guished by  his  having  taken  acceptances  from  his  client  for  the  amount 
of  that  balance,  before  the  papers  came  into  his  hands,  such  accept- 
ances having  been  dishonored.  In  this  case,  the  general  principle  is 
admitted  by  the  counsel,  on  either  side,  the  only  question  being, 
whether  the  papers  came  into  the  hands  of  the  attorney  in  the  course 
of  his  professional  business.     Montague  on  Lien,  59,  63. 

This  principle  has  also  been  recognized  in  New  York.  In  the  case 
of  St.  John  V.  Bieffendorf,  12  Wend.,  261,  the  question  was,  whether 
an  attorney  had  a  lien  upon  his  client's  money  before  it  came  into  his 
hands,  to  satisfy  a  demand  he  had  against  his  client  for  costs  in  other 
suits,  and  Savage,  C.  J.  says  :  "  It  is  true,  that  an  attorney  has  a  lien 
upon  his  client's  papers,  buj  he  has  no  lien  upon  any  thing  belonging  to 
his  client,  until  it  comes  into  his  possession." 

The  same  principle  is  applicable  in  the  case  of  bankers.  In  the 
case  of  Davis  v.  Bowsher,  5  T.  R,,  488,  it  is  held  that  a  banker  has  a 
general  lien  upon  all  securities  in  his  hands,  belonging  to  any  par- 
ticular person,  for  his  general  balance. 

We  are  therefore  of  opinion,  that  Mr.  Cutts  was  entitled  to  retain 
the  note,  and  that  there  must  be 

Judgment  for  the  defendant. 

ATTORNEY.— LIEN  OF,  ON  DEEDS  OF  CLIENT'S 
ESTATE. 

The  lien  of  a  solicitor  upon  the  deeds  of  his  client's  estate,  cannot 
prevail  against  a  judgment  creditor  for  any  greater  amount  of  costs 
than  those  incurred  at  the  rendition  of  the  judgment. — Blunden  v. 
Desart,  2  Connor  <^  Lawson's  R.,p.  IIL     (1844.) 

(Pigott  cited  Smith  ,v.  Chichester,  1  Connor  Hf  Laivson,  486 ;  Morgan  v. 
Scott,  2  Ir.  Eq.  R.,  128 ;  Bozon  v.  Bolland,  1  Mylne  ^  Craig,  354  ;  Wilkins 
V.  Carmichael,  \Doug.,  101;  Jacobs  v.  Latour,  5  Bing.,  130;  Clark  v.  Gil- 
bert, 2Bing.,  N.  C,  343;  Jones  v.  Tripp,  Jac,  322;  Rogers  v.  Pitcher,  6 
Taunt.,  202. 

Warren  %f  Brewster,  contra,  cheiiEx-parte  Sterling,  16  Ves.,  257;  Ex-parte 
Pemberton,  18  Ves.,  282 ;  Ex-parte  Nesbitt,  2  Sch.  Sf  Lef,  279 ;  Lord  v.  fForm- 
leighton,  Jac,  580;  Stevenson  v.  Blakelock,  1  M.  ^'  S.,  535;  Richards  v. 
Platel,  C.  if  Ph.,  79;  Gluttony.  Pardon,  T.  ^R.,301;  Stedman  v.  Webb,  4 
Mylne  ^  Craig,  346  ;  Marsh  v.  Bathoe,  Ca.  T.  Hard.,  by  Ridg.,  256  ;  Light- 
foot  V.  Keen,  1  Meeson  Sf  Welsby,  745 ;  Ex-parte  Langston,  17  Ves.,  227  ;  Ex- 
parttWhitbread,  19  Ves.,  209;  Ex-parte  Kensington,  2  VSfB.,79;  Ex-parte 
Lloyd,  1  G.^-  J.,  389;  Head  v.  Egerton,  3  P.  fVms.,  280;  Harrington  v. 
Price,  3  Barn.  ^-  Adolvh.  170 ;  Ex-parte  Morgan,  12  Ves.,  6. 

SuGDEN,  Lord  ChanceHor,  cited  Walford  v.  Marchant,  2  Barn.  Sf  Adolph. 
315;  Henry  v.  Smith,  1  Connor  Sf  Lawson,  506.) 
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AUCTION. 

The  rule  that  a  sale  will  be  set  aside  for  inadequacy  of  price,  ap- 
plies only  to  private  contracts  between  the  vendor  and  purchaser  ;  it 
does  not  extend  to  sales  by  auction,  unless  there  be  other  circum- 
stances going  to  establish  fraud.  If  a  purchaser  at  auction,  by  fraud- 
ulent management  or  misrepresentation,  prevent  the  attendance  of 
others,  or  use  any  influence  to  put  down  fair  competition  in  bidding, 
a  court  of  equity  will  interpose  and  set  aside  such  sale  on  the  ground 
of  fraud. — Newman  v.  Meek,  1  FreemarCs  Ch.  R.,  p.  441.     (1844.) 

(The  Chancellor  cited  Shelly  v.  Nash,  3  Madd.,  232  ;  White  v.  Damon, 
7  Ves.,  30  ;  Jenkins  v.  Hogg,  2  Constitutional  R.,  81.) 

BAIL. 

Where  a  person  is  apprehended  on  a  charge  of  using  seditious 
language,  a  magistrate  has  no  right  to  reject  bail  on  account  of  the 
character  or  political  opinion  of  such  bail,  if  he  is  satisfied  of  their 
pecuniary  sufficiency. — Regina  v.  Badger,  1  Davison  Sf  Merrivale's  R., 
j>.  375.     (1844.) 

(Lord  Denman,  C.  J.,  cited  2  HaWs  PI.  Cr.,  135,  Part  II.,  c.  15;  ZHaw' 
Icins  PI.  Cr.,  189,  \7th  Ed.]  ;  4  Blackstone's  Com.,  chap.  22,  p.  297.) 

A  judgment  upon  which  no  execution  can  lawfully  issue  against  the 
body  of  the  defendant,  operates  ipso  facto  to  discharge  the  bail.  And 
if  an  execution  upon  such  judgment  is  in  fact  issued  against  the  body, 
and  notice  given  to  the  bail,  he  is  not  precluded  by  the  execution  from 
availing  himself  of  the  discharge,  on  the  scire  facias. — Crilman  v.  Per- 
king, 11  New  Hampshire  R.,  p.  343.     (1844.) 

BAILMENT. 

On  a  deposit,  or  bailment  of  money,  to  be  kept  without  recom 
pense,  if    the  bailees,    without    authority,    attempt  to  transmit   the 
money  to  the  bailor  at  a  distant  point,  by  the  public  mail  or  by  pri- 
vate conveyance,  and  the  money  is  lost,  they  are  responsible  to  the 
bailor. 

The  loss  of  the  money  from  such  a  cause,  is  not,  however,  a  conver- 
sion, and  the  bailees  are  not  liable  to  an  action  for  the  money,  until  a 
demand  is  made  for  it.  But  if  the  bailees,  on  being  apprised  of  the 
loss  of  the  money,  refuse  to  pay,  or  deny  their  responsibility,  the  jury 
would  be  authorized  to  infer  a  demand  and  refusal. — Stewart  Sf  Pratt 
v.  Frazier,  5  Alabama  R.,  p.  114.     (1844.) 

Where  property  has  been  bailed  for  hire,  for  a  specific  time,  a  cre- 
ditor of  the  bailee  cannot  attach  the  property,  and  take  it  from  the 
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custody  of  the  bailor,  during  the  term  of  bailment. — Hartford  \.  Jack' 
sorit  11  New  Ha/njJihire  R.,  2>-  145.     (1844.) 

BAILMENT— COMMON  CARRIER. 

The  joint  owners  of  personal  property,  entrusted  to  a  common 
carrier,  may  maintain  an  action  against  him  for  its  loss,  notwith- 
standing the  receipt,  given  for  the  property  by  the  carrier  at  the  lime 
he  received  it,  was  an  acivnowledgment  that  he  had  received  it  from 
two  of  the  plaintiffs, — the  joint  ownership  of  the  other  plaintiff  being- 
unknown  to  him  ;  and  such  receipt,  accompanied  by  parol  proof  that 
the  plaintift's  were  the  real  owners,  is  admissible  evidence  for  the 
plaintiffs. 

Common  carriers  are  excused  from  any  injury  to  property  entrusted 
to  them,  which  is  occasioned  by  the  act  of  Providence. 

It  is  the  duty  of  common  carriers  on  Lake  Champlain  to  provide 
boats  which  shall  be  safe  and  sea-worthy  for  the  season  of  the  year  at 
which  the  goods  are  shipped. 

In  an  action  against  common  carriers,  the  burden  of  proof  is  on 
the  plaintiffs,  to  show  that  the  property  did  not  safely  reach  its  des- 
tination ;  but,  when  the  plaintiffs  proved  that  defendant's  boat,  in 
which  the  property  was  stowed,  was  capsized,  and  the  property 
damaged,  and  a  portion  of  the  property  carried  by  the  defendants  to 
a  place  out  of  their  course,  it  was  held  sufficient  to  throw  the  burden 
of  proof  on  the  defendants  to  account  for  the  property. — Dai/,  et  al, 
V.  Hidley,  et  al,   16  Vermont  R.,  p.  48.     (1845.) 

Trespass  on  thu  Case  against  the  defendants,  as  common  carriers 
on  Lake  Champlain.  The  plaintiffs  offered  in  evidence  the  following 
receipt :  •'  Received.  Burlington,  2d  Nov.,  1836,  of  Hickok  &  Catlin, 
ninety-five  tierces  oil  meal,  one  firkin  butter,  marlced  J.  M.  Catlin, 
one  box  merchandise,  and  ten  barrels  apples,  marked  J.  Tracy,  Troy, 
to  be  delivered  to  White,  Baker  Sc  Merrill,  Troy.  (Signed)  Samuel 
Ridlty  ;"  and  accompanied  tlie  same  by  parol  evidence  that  the  (jil 
meal,  specified  in  said  receipt,  was  the  property  of  the  plairtifts,  and 
that  Hickok  &  Catlin,  who  were  two  of  the  plaintiff's,  were  the  ship- 
pers. To  all  which  the  defendants  objected,  but  the  Court  admitted 
the  evidence.  No  evidence  was  given  tending  to  show  that  the  de- 
fendants had  any  knowledge  that  Day  had  an  interest  in  the  property 
in  question. 

The  plaintiffs  also  gave  evidence  tending  to  prove  that  the  defend- 
ants were  joint  owners  of  the  boat  on  which  said  oil  meal  was  ship- 
ped ;  and  also  evidence  tending  to  prove  negligence  and  unskilful- 
ness  on  the  part  of  the  defendants,  and   that  the  boat  and  rigging 
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wore  insufficient  for  navigating  the  Lake  at  the  season  v/-hen  the 
property  was  shipped. 

It  appeared  that,  the  *>ame  evening  that  the  boat  left  Burling- 
ton for  Troy,  she  was  overtaken  by  a  storm  of  wind,  and  capsized, 
and  that  the  oil  meal  in  question,  being  in  casks  not  water-proof,  was 
much  damaged.  Seventy-one  casks  of  the  oil  meal  were  landed  the 
next  day  at  Charlotte,  and  were  taken  care  of,  and  shipped  to  Troy, 
by  the  plaintiffs.  The  defendants  subsequently  towed  the  boat  across 
the  Lake  to  Essex,  New  Yo'k,  with  the  residue  of  the  oil  meal  on 
board  in  the  hold  of  the  vessel,  in  casks  not  water-tight,  and  there 
landed  it.  No  evidence  was  given  to  show  what  subsequently  became 
of  it. 

As  to  the  casks  so  landed  at  Essex,  the  Court  instructed  the  jury 
that  the  burden  of  proof  was  on  the  defendants,  to  account  for  them. 
The  Court  also  charged  the  jury  that  it  was  the  duty  of  the  defend- 
ants to  have  provided  a  boat  safe  and  sea-worthy  for  the  season*  of  the 
year  (November)  when  the  property  was  shipped,  and  that  what 
would  be  suitable  at  other  seasons  when  it  would  be  less  difficult  to 
navigate  the  Lake,  was  not  the  criterion.  But  the  jury  were  also 
told  that  if  the  injury  was  occasioned  by  the  act  of  Providence,  the 
defendants  would  be  excused. 

The  jury  returned  a  verdict  for  the  plaintiffs.  Exceptions  by 
defendants. 

TF.  P.  Briggs,  H-ijde  and  Peck  for  defendants. 

1.  The  paper  offered  in  evidence  is  not  merely  a  receipt,  but  a  con- 
tract, and  cannot  be  varied  by  parol  evidence.  Had  Hickok  and  Cat- 
lin  sued  alone,  the  defendants  would  have  been  estopped  from  show- 
ing that  Day  was  a  joint  owner,  and  this  right  nmst  be  mutual.  This 
paper  contains  a  complete  contract  to  carry  the  goods  to  Troy,  and, 
ill  an  action  by  Hickok  and  Catlin,  would  be  sufficient  evidence  on 
this  point.  The  distinction  between  a  receipt  and  a  contract  is,  that 
the  one  discharges  and  the  other  creates  an  obligation.  A  receipt  con- 
taining also  a  contract  cannot  be  varied  by  parol.  Barber  v.  Bruce,  3 
Conn.,  9  ;. Pitkin  v.  Brainard  et  al.,  5  Conn.,  4.31 ;  Walker  tt  ah,  v.  Goddard, 
7  Conn.,  304  ;  Jones  v.  JVarner,  11  Conn.,  40  ;  Grant  v.  Xaykr,  2  Peters'  Cond. 
R.,  9.5 ;  Reed  v.  fVood,  9  Vt.,  285 :  Wakefield  v.  Stutman,  12  Pick.,  .562  ; 
C retry  v.  Holly,  14  Wtnd.,  26  ;  Curtis  v.  Wakefield,  15  Pick.,  437  ;  Raymond 
v.  Roberts,  2  Aik.,  204. 

2.  The  burden  of  proof  was  on  the  plaintiffs  to  show  a  non-delivery 
of  the  property  at  the  place  of  destination.  The  allegation  that  the 
property  was  not  delivered  is  material,  and  one  on  winch  the  recovery 
is  founded  ;  and  in  such  case  the  onus  probandi  is  on  him  who  makes 
the.  complaint.  Arch.  PI.,  324—5  ;  2  Phil.  Ev.,  75  ;  Griffiths  v.  Lee  et 
a  .,  11  ting.  Com.  Law,  333  ;  Fleming  v.  Slocvm,  18  Johns..  403  ;  ^tO' 
ry  on  Bailments,  152,  230.     A  culpable  omission  of  duty  is  not  to  be 
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presumed   but  must  be  proved.      Williams  v-  East  India  Co-,  3  East  , 
192  ;   Finu,::ane  v-  Small,  1  Esp.,  315. 

3.  The  Court  ought  to  have  left  the  question  of  sea-vvorthiness  of 
the  vessel  to  the  jury  generally,  instead  of  confining  it  to  the  month  of 
•November 

Allen,  Piatt  and  S mallei/  for  plaintiffs. 

1.  The  wi'iting  offered  in  evidence  was  a  simple  receipt  for  the  pro- 
perty, such  as  has  been  repeatedly  adjudged  could  be  explained  by 
parol.  Burnap  v.  Partridge,  3  Vt.,  144;  Delaware  v.  Staunton,  S  Vt., 
48.  Hickok  and  Catlin  were  the  agents  of  the  plaintiffs  to  forward 
the  oil  meal  to  New  York,  and  as  is  customary  for  forwarding  mer- 
chants, and  that  class  of  agents,  the  carrier  acknowledges  that  he  has 
received  the  property  of  the  agent.  Such  a  receipt  is  hdiT d\y  pritna 
facie  evidence  of  ownership, — certainly  not  conclusive. 

2.  As  common  carriers,  the  defendants  were  insurers  of  the  property 
entrusted  to  them  against  every- thing  but  the  acts  of  God,  and  the  ene- 
mies of  the  country.  Groshy  v.  Fitch,  12  Conn.,  410,  and  cases  there 
cited.  It  necessarily  follows  that  they  were  bound  to  provide  a  vessel 
that  was  sea- worthy,  and  reasonably  safe.  3  Kent's  Com.,  204,  216; 
Story  on  Bailments,  330  ;  Forivard  v.  Pettard,  1  T.  R.,  33  ;  McLanahan  et  al. 
y.  M.  Ins.  Co.,  1  Peters',  183 ;  Davis  v.  Garrett,  19  Eng.  Com.  Law,  214 ; 
Williams  v.  Grant,  I  Com.,  492. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Cu.  J.  It  was  decided,  when  this  case  was  before  us 
two  years  since,  that  the  plaintiffs  could  maintain  this  action.  The 
receipt  was  apart  of  the  case  then,  and  a  new  trial  would  not  have 
been  awarded  if  Wb  had  considered  that  the  present  plaintiffs  were 
precluded  from  maintaining  this  action  in  consequence  cf  the  receipt. 
The  receipt  was  evidence  of  the  delivery  of  the  property  to  the  de- 
fendants, and  that  they  received  it  as  common  carriers. 

The  principal  question  in  the  case,  at  this  time,  arises  on  the  charge 
of  the  court,  that,  as  to  the  casks  of  oil  meal  landed  at  Essex,  the  bur- 
den of  proof  was  on  the  defendants.  It  is  undoubtedly  true  that  he 
who  asserts  a  fact  is  usually  bound  to  prove  it,  and,  when  a  culpable 
neglect,  or  omission,  or  breach  of  duty  is  charged,  the  plaintiff  is  bound 
to  prove  it,  though  he  may  have  to  prove  a  negative.  Had  this  been 
an  action  of  assumpsit  against  the  defendants  on  their  contract  to  de- 
liver the  meal  at  Troy,  it  might  have  been  sufficient  to  prove  the  de- 
livery to  the  defendants,  and  then  call  upon  them  to  account  for  it. 
Tucker  v.  Cracklin,  2  Stark.,  385 ;  3  Fng.  Cum.  Law,  394.  But,  in  this 
case,  to  support  the  averment  of  loss,  it  was  necessary  for  the  plain- 
tiffs to  give  some  evidence  of  loss,  and  thus  far  the  burden  of  proof 
was  on  them.  The  burden  of  proof  may  be  turned  on  the  defendant, 
however,  by  slight  proof.  Griffith  v.  Lee,  1  G.  c^P.,  110;  II  Eng. 
Com.   Law,  333.     As  to  the  casks  of  oil  meal  landed  at  Charlotte,  and 
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subsequently  taken  by  the  plaintiffs,  there  is  no  question  now  before 
us,  as  it  is  not  contended  but  that  the  charge  of  the  Court  as  to  that  por- 
tion of  the  cargo  was  correct  ;  and  as  to  the  casks  landed  at  Essex,  we 
think  the  evidence  was  sufficient  pri7na/'acie  to  prove  the  averment  of 
loss,  and  turn  the  burden  of  proof  on  the  defendants.  It  appeared  that 
the  vessel  was  capsized,  and  the  casks  of  meal  landed  at  Essex,  out  of 
the  couise,  and  there  was  also  evidence  tending  to  show  damage. 
The  jury  were  instructed  that,  if  the  injury  was  occasioned  by  the  act 
of  Providence,  the  defendants  were  excused  for  any  damage  occa- 
sioned thereby  to  the  ]iropeity  in  question.  If  the  casks  of  meal  were 
in  fact  afterwards  delivered  to  the  consignees,  without  any  further 
damage  than  what  was  occasioned  by  the  act  of  God,  it  was  in  the 
power  of  the  defendants  to  prove  it,  and  it  was  their  duty  so  to  do, 
after  the  plaintiff  had  proved  the  boat  capsized,  the  property  damaged, 
and  landed  at  a  different  place  from  the  place  of  destination.  The 
judgment  of  the  county  court  is  therefore  affirmed. 

BANK. 

Where  a  bank  receives  money  on  deposite  in  the  ordinary  way  from 
one  of  its  customers,  the  latter  cannot  maintain  an  action  for  it  without 
a  previous  demand,  either  by  check  or  otherwise,  and  the  rule  is  the 
same,  though  the  action  be  for  a  balance  struck  on  the  customer's 
bank-book  by  one  of  the  clerks  in  the  bank.  Down  s  v.  The  Phoenix 
Bank  of  Chadestown,  fi  HtWs  R.,  p.  297.  (iS4o.) 

A  bank  which  receives  a  note  for  collection,  and,  when  it  is  overdue 
places  it  in  the  hands  of  a  notary  in  lime  for  demand  andprotest,  is  not 
liable  for  the  neglect  of  the  notary  to  give  notice  ;  it  being  a  part  of 
bis  duty  to  give  notice. 

In  cases  where  the  agent  is  compelled  to  employ  a  sub-agent,  the 
agent  will  not  be  responsible  for  tlie  negligence  or  misconduct  of  tlie 
sub-agent,  if  he  has  used  reasonable  diligence  in  his  choice,  as  to  the 
skill  and  ability  of  the  sub-agent. 

In  undertaking  to  collect  for  others,  a  bank  becomes  an  agent,  and 
is  understood  to  contract  for  reasonable  skill  and  ordinary  diligence. 
Tii^rnun  v.  Cummercial  Bank  of  Natchez,  7  Huwurd's  Miss.  R.,  j).  648. 
(i8i4.) 

In  Error  from  the  Circuit  Court  of  the  County  of  Adam. 

This  was  an  action  of  assumpsit  by  Tiernan,  Cuddy  &  Co.,  ao-ainst 
the  Commercial  Bank,  in  the  Circuit  Court  of  Adams  Countv,  to  re- 
cover from  the  bank  the  amount,  with  interest  and  daraat'es,  of  a  bill 
of  exchange  of  W.  R.  Stone  on  M.  D.  Patton,  for  four  thousand  four 
hundred  and  seventeen  dollars  and  thirty-five  cents,  accepted  and 
dated  May    6th,  1836,  at  sixty  days,  on  the  ground  that  the  bill  had 
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been  sent  to  the  CoinmerciHl  Bank  for  collection,  ami  t!iat  tlirough  the 
neglect  or  deatli  of  the  notaiy,  in  whose  hands  the  hill  whs  placed  to 
dematid  payment,  protest,  «&c..  phiintiifs  failed  to  recover  the  amount 
in  a  suit  against  Stone  on  the  bill.  Plea  non  assumpsd,  with  leave  to 
give  any  special  matter  in  evideTice. 

Upon  the  trial  it  appeared  in  evidence,  that  the  note  was  sent  by 
the  Bank  of  Orleans  to  the  Commercial  Bank  for  collection  Mr. 
Henderson,  the  Cashier,  stated  he  considered  it  the  property  of  the 
Bank  of  Orleans  ;  he  knew  nothing  of  Tiernan,  Cuddy  &  Co.,  in  any 
way  in  the  transaction  ;  that  the  Commercial  Bank  placed  it  in  proper 
time  in  the  hands  of  a  notary  for  a  demand  of  payment,  protest,  &c.  ; 
and  that  the  duty  of  the  bank  ceased,  according  to  his  understanding, 
as  well  as  the  usage  and  custom  of  the  banks  in  Natchez  and  New 
Orleans,  as  soon  as  it  was  thus  put  in  the  hands  of  a  notary,  the  bank 
was  then  discharged  ;  and  that  this  was  recognized  by  the  Bank  ot 
Orleans,  to  whom  the  bill  was  returned  after  protest,  with  the  notice, 
and  protest  fee  paid,  &c. 

There  was  a  verdict  for  the  defendant. 

The  court  below  gave  all  the  instructions  asked  by  plaintiffs'  coun- 
sel, and  to  those  given  on  behalf  of  defendant,  plaintiff  excepted, 
which  exceptions,  with  that  overruling  their  motion  for  a  new  trial, 
present  the  grounds  relied  on  by  plaintiffs  for  a  reversal. 

1.  That  if  the  plaintiffs  employed  the  Bank  of  Orleans  as  their  agent 
for  the  collection  of  the  bill,  and  that  Bank  employed  the  ('ommercial 
Bank  as  her  agent  to  collect  for  her  as  the  holder  of  the  bill,  and  that, 
in  discharge  of  that  duty,  the  Commercial  Bank  observed  the  usual 
custom  and  usage  as  recognized  by  ihe  Bank  of  Orleans,  then  the 
Commercial  Ba,id<  is  discharged  from  liability  in  this  action. 

2.  That  if  the  Bank  of  Orleans  was  the  holder  of  the  bill  at  its 
maturity,  and  the  Bank  of  Orleans,  as  the  hmafide  holder,  left  it  with 
the  Commercial  Bank  for  collection,  plaintiffs  cannot  recover. 

3.  That  if  the  bill  was  lodged  by  the  Bank  of  Orleans  with  the 
Commercial  Bank  for  collection,  and  did  all  that  was  usual,  and  so 
acknowledged  by  the  Bank  of  Oi leans,  the  Commercial  Bank  is  dis- 
charged. 

H'llt^  for  plaintiffs  in  error. 

The  bill  of  exchange  nientionedin  the  pleadings  was  deposited  with 
the  Bank  of  Orleans  for  collection,  by  plaintiffs  in  eiTor,  tlie  then 
holders.  The  Bank  of  Orleans  transmitted  it  for  collection  to  the 
Commercial  Bank  of  Natchez.  This  state  of  facts  is  assumed,  and 
correctly,  by  the  instruction  given  to  the  jury  at  the  instance  of  de- 
fendants ;  which  instruction,  in  other  particulars  incorrect,  is  assigned 
for  error  in  this  Court. 

That  the  Cf)inmercial  Bank  of  Natchez,  by  receiving  ihe  bill  for 
collection  from  the  Bank  of  Orleans,  became  the  agents  of  the  holders 
whoever  they  might  be,  and  as  such  are  liable  to  them,  although  un- 
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known  to  them,  is  \\  ell  settled  1  Pet,  25;  9  Wend.,  46  11  W^nd., 
473. 

Being  the  agents  of  Tiernan,  Cuddy  &  Co.,  they  were  bound,  after 
receiving  the  bill  for  collection,  to  have  it  duly  presented,  and,  if  dis- 
honored, to  have  it  duly  protested,  and  to  send  immediate  notice  to 
the  holders,  in  order  that  they  might  give  notice  to  such  of  the  parties 
to  the  hill  as  they  desired  to  charge.  A  neglect  in  any  of  these  par- 
ticulars, by  means  of  which  the  holders'  resort  to  the  parties  on  the 
hill  is  lost,  would  render  the  bank  liable  to  an  action  by  the  holders 
for  the  negligence.  JSay/ey, '250;  1  Pet.,  25;  20  John.,  372;  3  Coiv., 
6')2;  Miranda  v.  Cifi/  Bank  of  New  Orleans,  6  Louis.,  740  ;  7  Martin, 
460;   1  Martin's  N.  'S.,  214,  364. 

The  defendants  insist,  however,  that  they  discharged  their  duty  an 
agents,  when  they  placed  the  bill  in  the  hands  of  a  notary,  and  that, 
for  his  default  in  not  notifying  the  parties,  they  are  not  responsible. 
This  position  cannot  be  sustained.  The  Supreme  Court  of  Louisiana, 
in  Montillet  v.  United  States  Bank,  1  Martin's  N.  S.,  364,  hold 
this  emphatic  language  :  "  The  bank  is  responsible  for  the  conduct  of 
the  persons  they  employ.  The  notary,  in  undertaking  to  give  notice, 
did  so  as  a  private  individual.  It  is  no  part  of  his  official  duties."  The 
bank  was  accordingly  held  liable  for  his  neglect  in  not  giving  notice 
so  as  to  charge  the  parties  to  the  bill. 

This  doctrine  was  again  examined,  and  re-asserted  in  Miranda  v. 
City  Batik  f^  New  Orleans,  6  Louis.,  740, 

Were  it  the  official  duty  of  the  notary  to  notify  the  patties  to  a  bill 
or  note,  of  its  protest,  it  might  be  insisted,  with  some  plausibility, 
that  a  bank,  in  placing  paper  in  his  hands  for  that  purpose,  would 
acquit  itself  of  liability  to  the  holder.  But,  it  is  well  known  that, 
although  a  notary  may  give  notice,  if  he  chooses,  he  is  under  no  obli- 
gation to  do  so  ;  and  that  the  act,  when  thus  performed  by  him,  is  that 
of  a  private  agent,  and  not  of  a  public  officer. — Bernard  v.  Planters* 
Bank,  4  Hotv.,  98. 

The  bank,  then,  selects  and  confides  In  him  for  the  performance  of 
this  unofficial  act  at  its  peril.  This  doctrine  is  recognized  without 
qualification,  in  Thompson  v.  Bank  of  South  Carolina,  Riley's  Law  Ca- 
ses, 81. 

The  defendants  further  insist,  that  although  upon  general  principlea 
of  law  they  might  not  be  discharged  from  liability,  by  merely  placing 
the  bill  in  the  hands  of  the  notary  for  protest,  &c.  yet  they  must  be  so 
discharged  in  consequence  of  a  particular  usage  or  custom  to  that  effect 
existing  and  recognized  between  the  Bank  of  Orleans  and  the  Bank 
at  Natchez.  Custom  cannot  change  the  law. —  Wilcox  Sf  Femrn  v. 
McNuft,  2  How.,  785.  It  is  only  resorted  to  by  courts  for  the  purpose 
of  interpreting  the  contracts  of  parties  who  were  conusant  of  such 
custom,  and  are  supposed  to  have  stipulated  in  reference  to  it. — 
4  Mass.,  252.  Supposing,  then,  such  usage  or  custom  to  have  been 
shown  to  have  existed  between  the  Bank  of  Orleans  and  the  Commer- 
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cial  Bank  of  Natchez,  (which  is  by  no  means  admitted,)  yet  the  right 
of  the  plaintifls  in  error  cannot  be  affected  by  it,  because  it  is  not 
proved  or  pretended  that  they  recognized  any  such  custom,  or  had 
any  knowledge  of  its  existence.  The  Bank  of  Orleans  was  their  spe- 
cial agent,  constituted  for  a  specific  purpose — the  transmission  of  the 
bill  for  collection — and  could  not  compromit  their  rights,  by  subjecting 
them  to  the  blight  of  a  usage  so  strange  and  exiraordinary. 

The  instruction  assigned  for  error  was  abstract  and  gratuitous,  in 
saying  to  the  jury,  "  if  they  believed  the  Bank  of  Orleans  employed  the 
defendants  as  their  agent  to  collect  said  bill,  representing  to  them, 
that  the  said  Bank  of  Orleans  was  the  holder,"  &c. 

There  was  no  testimony  proving,  or  tending  to  prove,  that  any  such 
representation  was  made  by  the  Bank  of  Orleans  to  defendants.  This 
charge  was  well  calculated  to  mislead  the  jury,  and  exercise  an  influ- 
ence over  their  minds  fatal  to  plaintiffs'  right  of  recovery.  It  was  an 
intimation  (to  say  the  least  of  it)  from  the  court,  that  there  was  such 
testimony  in  the  cause,  and  that  defendants,  in  consequence  of  such 
representation,  had  been  induced  to  conform  to  the  particular  usage 
spoken  of  by  the  witness.  Authority  need  not  be  cited  to  show  that 
a  charge  unwarranted  by  the  testimony  is  ground  for  reversing  the 
judgment. 

Quitman  and  McMurran,  for  defendant. 

If  the  Commercial  Bank  observed  the  usual  custom  recognized  in 
New  Orleans  and  Natchez,  and  expressly  agreed  to  by  the  Bank  of 
Orleans,  nothing  more  could  be  required.  She  had  discharged  her 
duty  according  to  the  established  custom  and  the  positive  understand- 
ing with  the  bank  who  sent  her  the  note  for  collection.  The  testi- 
mony and  the  instructions  are  conclusive  in  favor  of  the  Commercial 
Jjank,  even  if  the  Bank  of  Orleans  were  the  plaintiff.  And  such  a 
custom  as  this,  so  clearly  established,  and  proved  expressly  to  be  recog- 
nized by  the  Bank  of  Orleans,  will  be  fully  sustained  by  tiiis  Court. — 
Reniur  v.  Bank  of  Columhla,  9   WJi.eat.,  581. 

But  again  :  the  general  principles  of  law,  as  applicable  to  this  case, 
are  decisive  in  favor  of  our  position.  The  following  authorities  are 
directly  in  point : — Slary's  Equity^  189  ;  Bellcmire  v.  U.  S.  Banh^lMiles' 
Penn.  R.,  173  ;  Hyde  &^'  Goodrich,  v.  Planters^  Bank,  17  Louis.  R.,  560  ; 
cases  in  which  similar  recoveries  vfeve  attempted  of  banks,  and  failed. 
So  the  case  in  20  Johns.,  378,  recognizes  the  same  doctrine  ;  and  in 
that  case  held  the  bank  liable,  on  the  ground  that  she  put  the  note  in 
the  hands  of  her  own  clerk,  and  not  in  the  hands  of  a  sworn  public 
ofHcer  or  notary.  In  that  case  too,  it  was  the  custom  of  the  banks  to 
give  notice  ;  so,  too,  it  is  the  official  duty  of  the  notary  to  give  notice. 
—Act  of  1833  ;  6  ^f.rg.  ^  Rawle,  484  ;   17  Louis  ,  R.,  .563. 

But  these  plaintiffs  have  not  a  shadow  of  claim  whatever.  The  Com- 
mercial Bank  never  knew  them  in  the  business  ;  she  was  not  their 
agent,  and  there  is  no  privity  whatever  between  them  upon  which  the 
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action  coukl  be  sustained.  li'  tlie  Bank  of  Orleans  ouned  the  bill  at 
tlie  time,  and  the  plaintitts  were  notified,  it  was  their  business  to  notify 
Stone;  and  if  they  were  not  notified,  they  had  no  business  to  pay  it. 
If  they  placed  it  in  the  hands  of  the  Bank  of  Orleans  for  collection 
as  their  agent,  they  can  resort  alone  to  that  bank  and  notary  for  re- 
dress.— Morgan  v.  Van  Ingen,  2  Johns.,  204. 

Winchester,  in  reply. 

1.  Is  a  bank,  to  which  a  note  is  transmitted  for  collection,  whose 
custom  and  usage  it  is  to  employ  a  notary  public  to  protest  and  give 
notices  of  dishonor  to  endorsers,  responsible  to  the  holder  or  owner 
of  such  note  for  a  neglect  to  give  notice  ? 

The  evidence  in  the  case  of  Mr.  Henderson,  in  the  bill  of  excep- 
tions to  overruling  the  motion  for  a  new  trial,  is  full,  that  it  was  the 
custom  and  usage  of  the  banks  of  Natchez,  and  of  the  Commercial 
Bank,  to  employ  notaries  to  give  notices,  and  to  instruct  them  t>o  give 
notices ;  and  where  a  notary  could  not  be  had,  to  give  notices  to 
employ  other  agents  for  that  purpose. 

That  the  bank  is  liable  for  such  neglect  to  give  notice,  is  the  well- 
settled  rule  of  law  in  England  and  America. — See  20  Johnson's  R., 
372;  3  Cowen,  663;  9  Wend.,  46;  11  Wend.,  473;  1  Peters,  25; 
Baylnj,  250  ;  6  Louis.  R.,  740  ;  7  Alartin,  460  ;  1  Martin,  N.S.,  214, 
364. 

But  it  is  said,  the  bank  employing  a  notaiy  public  as  its  agent  to 
give  the  notices,  the  notary  public  and  not  the  bank  is  liable  for  the 
ne"-lect  to  give  notice.  How  far  this  might  be  true,  if  the  law  made  ic 
a  part  of  his  official  duty  to  give  notice,  so  as  to  make  him  as  a  public 
officer,  and  his  securities  for  him  on  his  official  bond,  answeiable  for 
failii;g  or  refusing  to  pei'form  the  duty  when  required,  is  unnecessary 
to  inquire ;  for  clearly  it  is  no  part  of  his  official  duty  to  give  the  no- 
tice ;  and  if  he  were  to  refuse  to  perform  this  service  for  the  bank, 
and  should  upon  protesting  return  the  note  to  the  bank,  and  decline 
the  services  of  giving  notices,  leaving  the  bank  to  employ  other  agents 
for  that  service,  the  bank  could  not  make  him  and  his  securities 
responsible  for  such  refusal,  as  a  breach  of  bis  official  duty, — Morgan 
v.  Vayi  Ltgen,  2  Johns.,  204  ;    4  Hoioard,  104. 

If  it  were  a  part  of  his  official  duty  to  give  notices,  then  his  notarial 
act  would  be  the  only  evidence  of  notice — as  in  the  case  of  the  protest 
of  a  foreign  bill,  the  notarial  act  is  the  only  evidence  by  which  demand 
and  refusal  can  be  proved. — Homes  v.  Smith,  16  Maine,  183.  By  the 
well-settled  rule  of  law,  the  bank  being  responsible  to  the  holder  for 
failure  to  give  the  notice. 

2.  Is  the  bank  discharged  from  that  liability  in  this  case,  by  the 
belief  of  Mr.  Henderson  that  it  was  understood  and  recognized  be- 
tween the  Natchez  and  New  Orleans  Banks,  to  be  the  custom  and 
usage,  that  the  bank  discharged  its  duty,  when  it  placed  the  note  in 
the  hands  of  a  notary  public  to  protest  and  give  the  notices,  and  that 
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the  Bank  of  New  Orleans  recognized  the  usage  and  custom  in  this 
case  by  paying  the  expenses  of  protest  ? 

Will  a  general  understanding  and  recognition  among  the  Natchez 
and  New  Orleans  banks,  that  a  bank  employed  to  collect  a  note  dis- 
charges its  duty  when  it  places  a  note  in  the  hands  of  a  notary  to  pro- 
test and  give  notice,  operate  to  discharge  the  bank  from  its  liability 
for  neglecting  to  give  notice  1 

We  might  admit  that  the  bank  does  discharge  its  duty  according  to 
custom  and  usage,  when  it  places  a  note  in  the  hands  of  a  notary  to 
protest  and  give  notice  ;  and  yet  if  he,  as  agent  for  the  bank,  neglects 
to  give  the  notices,  it  is  utterly  impossible  to  perceive  how  such  dis- 
charge of  its  duty  by  the  bank  Avill  discharge  it  from  the  consequences 
of  a  neglect  to  perform  a  still  further  duty,  to  wit,  that  of  causing  the 
notices  to  be  given.  Yet  the  charge  given  is,  that  if  the  defendants 
observed  the  custom  and  usages  usual  in  the  transaction  of  such  busi- 
ness, and  recognized  as  customary  by  the  said  Bank  of  New  Orleans, 
then  said  defendants  are  discharged.  And  this  evidence  of  Mr.  Hen- 
derson, of  a  custom  and  usage  to  consider  a  bank  as  having  discharged 
its  duty  by  leaving  the  note  with  the  notary  to  protest  and  give  notice, 
which  custom  was  recognized  by  the  Bank  of  New  Orleans,  is  the  only 
evidence  to  which  the  charge  can  relate,  as  there  was  no  evidence  that 
the  bank  or  its  notary  ever  gave  the  notices,  or  observed  the  custom 
and  usage  in  any  other  respect. 

Taking  the  charge  in  connection  with  the  evidence,  the  Court  un- 
doubtedly intended  the  jury  to  understand,  that  if  they  believed  from 
this  testimony  of  Mr.  Henderson,  that  by  custom  and  usage  it  was 
understood  between  the  Natchez  and  New  Orleans  banks  that  they 
should  not  be  liable  for  neglect  to  give  notice  when  they  employed  a 
notary,  and  that  this  custom  and  usage  was  recognized  in  this  case  by 
the  New  Orleans  Bank  paying  the  protest,  then  the  jury  were  misled 
by  the  charge 

1.  For  the  evidence  of  Mr.  Henderson  establishes  no  such  cus- 
tom, and  it  ought  not  to  have  been  left  to  the  jury  to  infer  such  a 
custom. 

2.  And  if  it  amounts  to  any  thing  more  than  its  literal  meaning, 
to  wit,  "  that  the  bank  discharges  its  duty  by  employing  a  notary," 
and  be  construed  discharges  its  whole  duty,  so  as  not' to  become  re- 
sponsible for  neglect  to  give  notice,  even  then  it  is  bad,  because  such 
evidences  of  custom  cannot  be  set  up  against  law. — Allen  v.  Mer- 
chants' Bank  of  New  York,  15  Wend.,  488,  489;  2  Burr,  1216,  21; 
Chitty  on  Bills,  37,  95,110;  2  Douglass,  635,  n;  Stone  v .  Rawlinson, 
Welles,  559  ;  2  How.,  785  ;  4  Man.^  252.     Besides,  it  is  mere  opinion 

of  Mr.  Henderson. — 20  Johns.,  372.  And  at  most,  it  is  a  custom  ot 
banks  to  understand  they  are  not  liable  for  neglect,  which  the  law 
says  they  are  liable  for,  and  to  fix  a  knowledge  of  that  custom 
upon  the  New  Orleans  Bank,  by  inference  from  the  fact  that   it  paid 
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the  expenses  of  protest,  which  inference  is  not  warranted  from  the 
fact. 

If  the  charge  of  the  Court  below  was  erroneous,  and  the  jury 
misled  by  it,  as  is  evident,  then  the  judgment  ought  to  be  reversed  for 
this  error. 

As  to  the  other  error  assigned,  if  this  court  should  be  of  opinion 
that  a  bank  is  not  liable  for  a  neglect  to  give  notice  when  it  employs 
a  notary  as  its  agent,  then  it  is  not  contended  there  was  any  error  in 
overruling  the  motion  for  a  new  trial.  But  if  the  bank  is  liable  for 
such  neglect,  then  it  was  also  error  to  overrule  the  motion  ;  if  for  no 
other  reason,  because  the  charge  of  the  Court  had  misled  the  jury. 

The  letter  from  the  cashier  of  the  Bank  of  New  Orleans  to  the 
cashier  of  the  Commercial  Bank,  from  which  Henderson  derived  all 
his  knowledge  of  who  was  the  owner  of  the  note,  has  been  lost  or 
mislaid  from  the  papers,  the  clerk  states  in  the  record.  It  is  ad- 
mitted, however,  that  the  letter  merely  enclosed  the  note,  with  se- 
veral others,  to  the  Commercial  Bank  for  collection,  without  mention- 
ing anything  about  the  ownership.  Mr.  Henderson's  belief,  that  they 
were  owned  by  the  Bank  of  New  Orleans,  was  founded  upon  their 
being  endorsed  by  the  cashier  of  that  bank.  But  this  is  so  custo- 
mary with  notes  deposited  in  one  bank,  to  be  forwarded  to  another  for 
collection,  as  to  afford  no  evidence  of  the  actual  ownership. — Bank  of 
Washington  v.  Triplett,  1  Peters,  25. 

The  return  of  the  note,  by  the  bank  at  New  Orleans,  to  the  plaintiffs, 
was  evidence  that  the  note  was  theirs,  and  endorsed  for  the  mere 
purpose  of  collection.  But  whether  the  jury  would  have  found  the 
fact  of  ownership  in  the  plaintiffs,  or  not,  upon  the  evidence,  is  of  no 
consequence  to  inquire,  if  the  charge  of  the  Court  was  erroneous  and 
calculated  to  mislead  them  upon  the  other  facts  in  the  case  ;  nor  is  it 
necessary  to  inquire  whether  in  point  of  law,  it  would  make  any  dif- 
ference, as  the  question  does  not  arise  as  the  case  is  now  presented. 
And  the  evidence  was  such  as  would  have  warranted  the  jury  in 
finding  the  fact  either  way,  perhaps,  without  such  finding  being  of 
itself  and  alone  considered  sufficient  to  entitle  either  party  to  a  new 
trial. 

Mr.  Justice  Clayton  delivered  the  opinion  of  the  Court. 

In  our  view  of  this  case,  the  only  question  necessary  to  be  consi- 
dered is,  whether  a  bank  which  receives  a  bill  for  collection,  proper- 
ly discharges  its  duty,  if  the  bill  is  not  paid,  by  placing  it  in  the  hands 
of  a  notary,  to  protest  and  give  the  requisite  notices.  In  other  words, 
whether  if  the  notary  fails  to  give  the  proper  notices,  the  bank  is 
liable  for  such  failure. 

In  the  performance  of  this  duty  of  collection,  as  well  as  of  other 
acts,  a  bank  of  necessity  depends  upon  agents.     It  has  no  capacity  to 
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act  of  itself,  and  can  perform  none  of  its  acts  but  through  the  instru- 
mentality of  agents.  In  undertaking  to  collect  for  othere,  a  bank 
becomes  an  agent,  and  is  understood  to  contract  for  reasonable  skill 
and  ordinary  diligence.  By  reasonable  skill,  we  are  to  understand 
such  as  is,  and  no  more  than  is,  ordinarily  possessed  and  excercised 
by  persons  of  common  capacity,  engaged  in  the  same  business  or 
employment ;  by  ordinary  diligence  that  which  persons  of  common 
prudence  are  accustomed  to  use  about  their  own  business  and  affairs. 
— Story  on  Agency,  172.  In  many  cases,  it  becomes  necessary,  and  is 
usual  for  the  agent  to  employ  a  sub-agent  to  transact  the  business,  A 
bank  cannot  do  it  in  any  other  way,  for  its  own  officers  are  but  its 
agents.  In  these  cases  the  agent  will  not  ordinarily  be  responsible 
for  the  negligence  or  misconduct  of'  the  sub-agent,  if  he  has  used  rea- 
sonable diligence  in  his  choice  as  to  the  skill  and  ability  of  the  sub- 
agent. — Siory  on  Agency,  190. 

The  application  of  these  principles  will  be  decisive  of  this  case. 
The  bank  selected  as  its  sub  agent  a  notary  public,  an  officer  created 
for  the  public  convenience,  and  whose  most  familiar  and  important 
duty  it  is,  to  protest  dishonored  paper,  and  to  give  notice  to  all  the 
parties  interested.  It  is  in  proof  that  the  bank  pursued  the  same 
course  precisely  with  its  own  paper,  which  it  took  in  reference  to  this 
bill.  An  agent  is  rarely,  if  ever,  required  to  exert  greater  diligence 
as  to  his  agency,  than  he  bestows  on  his  own  private  affairs. — Siory 
on  Agency,  175. 

In  this  State,  a  notary  is  authorized  to  give  notice,  as  well  as  to 
make  protest,  and  no  agent  could  have  been  selected  by  the  bank 
with  more  propriety  for  the  performance  of  this  duty,  than  one 
whose  profession  and  office  were  calculated  peculiarly  to  fit  him  for 
its  discharge.  They  are  almost  universally  resorted  to  for  the  pur- 
pose. We  cannot  perceive,  therefore,  that,  the  bank  was  wanting 
either  in  the  degree  of  skill  or  diligence,  which  is  required  under  such 
circumstances,  to  exempt  an  agent  from  liability. 

We  are  fortified  in  this  conclusion  by  the  case  of  Bel/emire  v.  Bank 
ofJJ.  S.,  1  Miles,  173  affirmed  upon  appeal,  4  Wharton,  105.  It  is  held 
in  that  case  that  a  "  bank  which  receives  a  note  for  collection,  and 
when  it  is  overdue,  places  it  in  the  hands  of  a  notary  in  the  usual 
course,  is  not  liable  for  the  neglect  of  the  notary  to  give  notice." 
Precisely  the  same  principle  is  established  in  the  case  of  Hyde  (^ 
Goodrich  v.  Planters'  Bank  of  Mississipjn,  17  Louisiana,  560.  This 
case  is  based  in  part  upon  the  same  statute  of  this  State  which  is 
applicable  to  the  present  cause,  and  which  gives  authority  to  the  no- 
tary to  notify  the  parties.  See  also.  Bank  of  Utica  v.  Smedes,  20 
Joh7is.,  372. 

Judg7nent  affirmed. 
BANK-DIRECTOR. 


One  director  cannot  bind  a  bank  by  contract,  without  express  aa- 
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thority  from  the  board. — Harper  v.  Calhoun,  7  Howard's  Miss.  R.,  p. 
203.     (1844.) 

BANKERS. 

The  Court  will  take  judicial  notice  'of  the  general  lien  v/hich 
bankers  have  by  the  law  merchant  on  the  securities  of  their  cus- 
tomers.— Barnett  v.  Brandar,  7  Scott's  New  R.,  p.  301.     (1845.) 

BANKRUPTCY. 

The  omission,  by  a  petitioner  for  the  benefit  of  the  bankrupt  law, 
to  give  notice  to  a  creditor,  is  not,  of  itself  without  proof  that  the 
omission  was  fraudulent  or  intentional,  sufficient  to  invalidate  the  pe- 
titioner's certificate  of  bankruptcy,  as  against  such  creditor. — Breton 
Sf  Welsman  v.  Rebb,  I  Richardson^ s  R.,  p.  374.     (1845.) 

The  report  or  his  Honor  is  as  follows : 

"  Brown  &  Welsman  entered  up  a  judgment  against  Lewis  Rebb, 
in  the  Court  of  Common  Pleas  for  Charleston  District,  the  30th  Ja- 
nuary, 1841.  The  defendant  filed  his  petition  in  bankruptcy,  the 
25th  October,  1S42 — was  decreed  a  bankrupt  the  21st  November, 
1842,  and  obtained  his  discharge  the  24th  April,  1843.  The  debt 
due  to  the  plaintiffs  was  not  included  in  the  petitioner's  schedule. 
The  plaintiffs,  under  execution  on  the  judgment,  on  the  23d  Novem- 
ber, 1844,  arrested  the  defendant,  who  has  given  security  for  the 
prison  rules.  This  is  a  motion  to  have  the  defendant  discharged  from 
the  arrest.  The  plaintiffs  have  filed  no  affidavit,  nor  furnished  any 
other  proof,  showing  that  the  debt  due  to  the  plaintiffs  was  fraudu  - 
lently  omitted  in  the  defendant's  schedule.  The  effect  of  the  dis- 
charge of  the  defendant  under  the  bankrupt  law,  is,  that  he  is  fully 
discharged  of  and  from  all  his  debts,  owing  by  him  at  the  time  of 
the  presentation  of  his  petition  to  be  declared  a  bankrupt.  The  cer- 
tificate is  a  protection  to  the  defendant  from  all  arrests  for  the  recovery 
of  debts  due  before  the  filing  of  his  petition,  unless  the  certificate  be 
impeached  for  fraud. — Stacey  v.  Federici,  2  Bos.  and  PuL,  390  ;  Wool- 
cot  v.  Leicester,  6  Taunt.,  75.  (In  the  note  of  this  case,  the  word 
"  not "  is  omitted,  through  an  error  of  the  press — See  the  Index,  and 
Eden  on  Bankrtiptcy.)  Ke7fip  v.  Neville,  5  Moore,  21,  is  a  case  where 
an  attorney  was  made  a  bankrupt,  and  described  in  the  Gazette  as  a 
"  dealer  and  chapman,"  and  obtained  his  certificate  ;  and  the  plaintiff" 
afterwards  arrested  him  as  acceptor  of  a  bill  of  exchange,  payable 
before  the  commission  issued.  The  Court  discharged  him  on  common 
bail,  though  the  plaintiff"  swore  that  he  did  not  know  that  the  defen- 
dant Avas  the  person  mentioned  in  the  Gazette,  and  that  he  intended 
to  dispute  the  commission  on  the  ground  of  fraud.     "  He  should  have 
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stated  the  nature  of  such  proof,  and  when  he  discovered  its  existence  " 
The  plaintiffs  having  shown  no  ground  to  impeach  the  certificate  for 
fraud,  it  is  ordered  that  the  defendant  be  discharged  from  arrest." 

The  plaintiffs  appealed,  on  the  following  ground  : 

Because  a  certificate  in  bankruptcy,  without  notice  to  the  creditor, 
is  no  discharge  of  such  bankrupt;  and  it  is  not  necessary  to  show  that 
the  omission  of  notice  was  either  fraudulent  or  intentional. 

A,  G.  Magrath,  for  the  motion- 
Kunhardt,  contra. 

Curia,  per  Frost,  J.  The  Bankrupt  Act  requires  the  petitioner  to 
set  forth  in  his  petition,  to  the  best  of  his  knowledge  and  belief,  a  list 
of  his  creditors,  with  their  residences  and  the  amounts  due  to  them 
respectively.  Notice  is  to  be  published  in  one  or  more  of  the  public 
newspapers,  twenty  days  before  the  hearing  of  the  petition,  to  all  per- 
sons interested,  to  appear  at  the  time  and  place  of  hearing,  to  show 
cause  why  the  prayer  of  the  petitioner  should  not  be  granted.  Before 
a  discharge  and  certificate  is  granted,  seventy  days  notice  in  a  public 
newspaper  is  required  to  be  given  to  all  who  have  proved  their  debts, 
and  others  interested,  to  show  cause  against  the  petitioner's  discharge. 
Personal  notice  is  directed  to  be  addressed  by  letter  to  those  creditors 
whose  residences  are  known.  Among  the  causes  which  are  sufficient 
to  prevent  the  discharge  of  the  petitioner,  the  only  one  having  any  re- 
lation to  the  question  presented  by  this  appeal,  is  his  having  wilfully 
omitted  or  refused  to  comply  with  any  orders  or  directions  of  the 
court,  or  to  conform  to  any  other  requisitions  of  the  Act.  The  certifi- 
cate is  declared,  when  "  duly  granted,"  to  be  a  full  and  complete  dis- 
charge of  all  the  debts,  contracts,  or  other  engagements  of  the  bank- 
rupt, which  are  proveable  under  the  Act,  and  may  be  pleaded  in  bar 
to  all  suits  brought  in  any  court  of  judicature  whatever,  "  and  the 
.same  shall  be  conclusive  evidence  of  itself  in  favor  of  such  bankrupt, 
unless  the  same  shall  be  impeached  for  some  fraud  or  wilful  conceal- 
ment by  him,  of  his  property  as  aforesaid,  contrary  to  the  provisions 
of  this  Act,  on  prior  reasonable  notice,  specifying  in  writing  such  fraud 
or  concealment." 

Admitting  that  any  of  the  causes  mentioned  in  the  Act,  which  are 
sufficient  to  prevent  the  allowance  of  his  discharge  aed  certificate  to  a 
bankrupt,  may  be  suflBcient  to  impeach  the  certificate  after  it  is  al- 
lowed, as  not  having  been  duly  granted,"  the  question  presented  by 
the  appeal  is,  whether  the  omission  to  give  notice  to  a  creditor,  though 
the  omission  be  neither  fraudulent  nor  intentional,  is  sufficient  to  inva- 
lidate the  certificate  as  against  such  creditor. 

The  question  made  by  the  appeal  should  have  been  confined  to  the 
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effect  of  the  omission  to  give  personal  notice  to  a  creditor  whose  resi- 
dence is  known,  because  tlie  grant  of  the  certificate  authori- 
zes the  assumption  that  the  Hotice  of  publication  in  the  newspapers 
required  by  the  Act,  was  given.  It  cannot  be  questioned  that  such 
notice  may  be  sufficient  to  bring  and  make  all  proper  parties  to  a  ju- 
dicial proceeding.  It  is  familiarly  known  in  the  practice  of  our  courts, 
in  cases  of  discharge  of  insolvent  debtors,  suits  in  attachment,  parti- 
tions, and  creditor's  bills  in  equity. 

Personal  notice  cannot  be  indispensably  necessary  to  make  a  creditor 
party  to  proceedings  in  bankruptcy,  since  the  Act  prescribes  such 
notice  to  those  whose  residences  are  known.  All  others  are  made 
parties  by  publication  of  notice  in  the  newspapers,  and  the  certificate 
discharges  their  debts.  If  the  allegation  of  want  of  personal  notice, 
were  cause  to  impeach  the  certificate,  its  protection  would  be  very 
incomplete  and  precarious,  since  the  notices  are  generally,  and  in  many 
cases  must  be,  sent  through  the  post  office,  and  proof  of  the  dfeposite 
of  them  in  the  office  would  not  be  evidence  that  they  were  received. 
All  the  advantages  to  be  derived  from  personal  notice  would  be  at- 
tained by  actual  notice.  The  appellants  were  residents  in  Charleston, 
where  the  defendant  was  discharged,  and  his  notices  published,  from 
which  actual  notice  may  be  presumed. 

But  even  if  personal  notice,  by  letter  addressed  to  the  appellants, 
was  necessary,  the  omission  of  the  defendant  to  give  it  must  appear  to 
have  been  fraudulent,  in  order  to  impeach  his  certificate.  The  Act  is 
express,  that  the  omission  to  comply  with  any  orders  or  directions  of 
the  court,  or  to  conform  to  any  of  the  requisitions  of  the  Act,  must  be 
"  wilful." 

In  Owen  on  Bankruptcy,  224,  it  is  said  that  the  omission  "  must  be 
wilful  and  arise  from  improper  motives;"  and  in  that  part  of  the  Act 
which  declares  what  shall  be  the  effect  of  the  certificate,  it  is  provided 
that  it  shall  be  conclusive  evidence,  unless  impeached  for  some 
fraud. 

The  defendant,  in  an  affidavit  accompanying  his  application  for  dis- 
charge, affirms  that  he  did  not  know  the  appellants  had  recovered  a 
judgment  against  \.m\,  and  that  the  omission  to  insert  it  in  his  schedule 
of  debts,  proceeded  from  that  ignorance,  and  was  casual-  The  dis- 
charge was  not  opposed  by  any  proof,  or  even  averment,  that  the  ap- 
pellants had  not  actual  notice  through  the  newspapers,  or  by  other 
means,  of  the  defendant's  application  for  the  benefit  of  the  bankrupt 
law,  nor  did  they  impeach  the  certificate  on  the  ground  of  a  wilful  or 
fraudulent  omission  by  the  defendant  to  insert  their  debt  in  his  sched- 
ule, and  cause  personal  notice  to  be  given  to  them  ;  nor  prove  any 
notice  to  the  defendant,  specifying,  in  writing,  the  fraud  charged 
against  him. 

On  ihe  constructioii  of  the  Act,  and  the  authority  of  the  cases  cited 
in  the  report,  the  defendant  was  entitled  to  a  discharge  from  arrest 
under  th^e  aopellants'  execution,   unless  they  showed  some  ground  of 
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fraud    to    impeach    the    certificate.     This    they  wholly    neglected 
to  do. 

Motion  dismissed 

BIGAMY. 

On  a  trial  for  bigamy,  the  prisoner's  declaration,  deliberately  made, 
of  a  prior  marriage  in  a  foreign  country,  are  sufficient  evidence  of 
such  marriage,  without  proving  it  to  have  been  celebrated  according 
to  the  law  of  the  country.  Regina  v.  Newton,  2  Moody  8f  Robinson's  R., 
p.  503.  (1844.) 

In  a  charge  of  Bigamy,  parol  evidence  of  the  first  marriage,  by 
persons  who  had  been  present  at  it,  held  sufficient.  Regina  v.  Clark, 
1  Broun's  R.,  p.  439.  (1844.) 

David  Clark  was  charged  with  bigamy.  The  pannel  pleaded  not 
guilty. 

In  proof  of  the  first  marriage,  three  witnesses  were  examined,  who 
deponed  to  having  been  present  in  the  Manse  of  Mains  and  Strath- 
raartine,  and  having  seen  the  marriage  performed  in  the  usual  way  by 
Dr.  Cannon,  the  clergyman  of  the  parish.  It  was  proved  that  Dr. 
Cannon,  who  had  been  cited  as  a  witness,  was  unable  to  attend  from 
illness. 

The  second  marriage  was  proved  by  the  marriage  lines,  the  clergy- 
man who  performed  it,  and  the  second  wife. 

Cleghorn,  for  the  pannel,  argued  to  the  jury,  that  the  first  marriage 
was  not  legally  proved.  Hitherto  it  had  not  been  the  practice  to  rely 
on  the  memory  of  witnesses  alone.  Some  documentary  evidence  had 
always  been  laid  before  the  jury.  In  the  present  case,  the  marriage- 
lines  which  were  said  to  have  been  given,  were  not  produced  or  ac- 
counted for,  and  there  existed  a  regular  register  both  of  proclamation 
of  banns  and  of  marriafies,  from  which  no  extract  was  produced.  The 
best  evidence  had  therefore  not  been  brought.  1  Allison,  540.  In  the 
case  oi  John  McLean,  1  Swinton,  p.  278,  where  it  was  found  not  neces- 
sary to  produce  the  marriage  lines,  an  extract  from  the  parish  register 
was  added  to  the  testimony  of  witnesses. 

The  Lord-Justice  Clerk.  Mr.  Alison's  general  observation  is  er- 
roneous. A  record  is  intended  to  preserve  evidence  of  a  fact  after  the 
witnesses  to  it  are  dead.  While  the  eye-witnesses  are  alive,  the  regis- 
ter is  so  far  from  being  the  best  evidence,  that  it  may  be  kept  in  such 
a  way  as  to  be  very  bad  indeed. 

The  Lord  Justice-Gener.al  charged  the  jury  that  the  prosecutoi 
was  not  bound  to  brine  any  evidence  but  that  of  persons  present   at 
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the  marriage,  and  if  the  jury  were  satisfied  with  the  evidence  of  the 
three  witnesses  in  this  case,  it  was  their  duty  to  convict. 
The  jury  unanimously  found  the  pannel  guilty. 

BILL  OF  EXCEPTIONS. 

On  a  bill  of  exceptions  the  party  cannot  avail  himself  of  other 
grounds  than  those  taken  by  him  at  the  trial.  Hunter  v.  The  Trustees 
of  Sandy  Hill,  6  Hill,  p.  407.  (1845.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

An  innoceut  holder  of  negotiable  paper,  who  has  received  it  in  the 
usual  course  of  trade,  for  a  valuable  consideration,  though  from  a  person 
having  no  title  and  no  authority  to  transfer  it,  will  be  protected  even 
as  against  the  claim  of  the  previous  owner. — Stalker  v.  McDonald, 
6  Hill,  93.     (]845.) 

The  holder  of  a  promissory  note  cannot  proceed  by  attachment 
against  an  endorser,  previous  to  maturity.  The  obligation  of  the 
endorser  may  never  become  absolute ;  the  drawer  may  pay,  or,  in 
the  event  of  his  failure,  the  endorser  be  discharged,  by  the  omission 
of  demand,  protest,  or  notice. — Harrod  v.  Burgess  5  RobinsorHs  La. 
R.,  p.  449.     (1845.) 

A  State  is  a  corporation,  and  may  therefore  be  the  payee  of  a  pro- 
missory note. — State  of  Indiana,  v.  Woram,  6  Hill,  33      (1845.) 

The  holder  of  a  bill  of  exchange  is  under  no  obligation  to  use  active 
diligence  in  suing  an  acceptor,  or  any  other  party.  He  may  remain 
passive,  and  forbear  to  sue  as  long  as  he  pleases,  but  he  must  not  agree 
to  give  time  to  an  acceptor,  so  as  to  preclude  himself  from  suing,  and 
thus  suspend  his  remedy  against  the  latter,  to  the  prejudice  of  the 
drawer  and  endorsers.  To  make  an  agreement  for  indulgence  obliga- 
tory, it  must  be  for  an  adequate  consideration.  A  delay,  without 
sufficient  consideration,  and  without  taking  any  new  security,  being 
nudum  pactum,  will  not  discharge  the  other  parties  ;  nor  will  they  be 
discharged  where  the  agreement,  though  obligatory,  was  made  with 
their  consent. — Frazier  v.  Dick,  5  Robinson  s  La.,  p.  249.     (1845.) 

Appeal  from  the  Commercial  Court  of  New  Orleans.    Watts  J.  Pey- 
ton, 1.  W.  Smith,  and  T.  Slidell,  for  the  plaintiffs. 
L.  Peirce  and  Eustis,  for  the  appellants. 

Garland,  J.,  the  defendants,  are  sued  as  the  endorsers  of  four  pro- 
missory notes,  drawn  by  Christmas  and  Norfeet,  for  S26,000,  two  of 
them  payable  in  March,   1841,    and  the  other  two  in   March,   1842. 
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There  was  judgment  against  them  for  $8,000,  with  interest,  being  for 
the  balance  owing  on  the  first  two  mentioned  notes,  and  in  their  favor 
for  the  last  two — it  not  appearing  that  they  were  presented  for  pay- 
ment at  maturity,  protested,  and  notice  given,  according  to  law.  From 
this  judgment  the  defendants  have  appealed. 

The  defence  rests  on  an  exception,  that  the  plaintiffs  have  no  right 
to  sue  on  the  notes,  their  capacity  of  receivers  not  being  legal,  and 
their  appointment  not  conferring  any  authority.  On  the  merits,  they 
admit,  that  their  signature  is  genuine  ;  but  aver,  that  no  notice  of  pro- 
test was  ever  given  them.  They  allege  further,  that  they  are  discharged 
by  the  plaintiffs,  or  the  Bank  of  the  United  States,  under  which  they 
claim,  having,  without  their  consent,  made  arrangement  with  the 
drawers,  and  given  them  an  extension  of  the  term  of  payment. 

The  exception,  as  to  the  capacity  and  authority  of  the  plaintiffs  to 
sue,  was,  we  think,  correctly  overruled  by  the  Court.  The  question  has 
been  definitively  settled  in  the  case  of  Frazier  v.  Wilcox,  recently 
decided  in  this  Court. — 4  Robinson,  517.  The  evidence  of  protest, 
and  notice  thereof  to  the  defendants,  on  the  two  notes  due  the  1st  and 
4th  of  March,  1841,  is  very  satisfactory.  The  notes  due  one  year 
after,  appear  not  to  have  been  protested  at  all ;  the  defendants  were 
therefore  properly  discharged  as  to  them. 

The  question,  whether  time  was  given  to  the  drawers  of  the  notes, 
without  the  assent  of  the  endorsers,  is  the  principal  one  in  the  cause. 
The  law  in  relation  to  extending  the  term  of  payment  to  the  drawer 
of  a  note,  without  the  consent  of  the  endorser,  and  the  consequences 
of  such  an  act,  was,  after  much  deliberation,  settled  in  the  case  of 
Huil  V.  Bailey,  16  La.,  213,  We  then  said,  p.  218,  "  There  is  no  obli- 
gation of  active  diligence  on  the  part  of  the  holder,  to  sue  the  acceptor, 
or  any  other  party ;  and  he  may  be  passive,  and  Jorbear  to  sue,  as  long 
as  he  pleases,  but  he  must  not  so  agree  to  give  time  to  the  acceptor, 
as  to  preclude  himself  from  suing  him,  and  suspend  his  remedy  against 
him,  to  the  prejudice  of  the  drawer  and  endorsers.  To  make  any 
agreement  for  indulgence  obligatory,  it  must  be  for  an  adequate  con- 
sideration—C/««y,  on  Bills,  (8th  Am.  ed  ,)  44i,  442,  443,  446  ;  3  Kent's 
Com.,  (2d  ed.,)  Ill,  112.  The  old  opinion  was,  that  any  agreement 
to  give  time,  discharged  the  drawer  and  endorsers,  whether  without 
consideration  or  not;  but  the  latter  doctrine  is,  that  a  delay,  without 
sufficient  consideration.,  and  without  taking  any  new  security,  being 
nudum  pactum,  will  not  discharge  other  parties,  if  the  holder  has  not 
entered  into  such  an  agreement  as  will  disable  him  from  suing  the 
acceptor. —  Ckitty,  on  Bills,  447."  It  may,  therefore,  be  considered 
as  well  established,  that  the  giving  of  time  must  be  in  such  a  manner 
or  form,  as  will  prevent  the  holder  from  suing  or  prosecuting  an  action 
previous  to  the  expiration  of  the  stipulated  period.  It  must  be  without 
the  assent  of  the  endorser,  and  for  a  sufficient  consideration.  The 
application  of  these  principles  must  depend  upon  the  facts  of  each  case. 
Let  us  now  see  the  effect  they  will  have  on  the  one  before  us. 
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The  Bank  of  the  United  States,  being  the  holder  of  the  notes 
sued  on,  one  of  the  drawers  applied  to  Frazier,  the  agent  of  the  bank 
in  Mississippi,  where  the  drawers  resided,  to  receive  payment  in  the 
notes  of  the  Agricultural  Bank  of  that  State,  which  said  agent  agreed 
to  receive,  if  paid  on  or  before  the  20th  of  March,  1841.  On  the  19th 
March,  Christmas,  the  drawer,  who  had  made  this  arrangement,  writes 
from  Vicksburgh,  to  Caruthers  &  Co.,  in  New  Orleans,  saying  that 
Norfleet  &  Christmas  were  owing  a  debt  due  on  the  4th  of  that 
month,  at  the  Merchants'  Bank,  in  that  city,  which  belonged  to  the 
United  States  Bank,  and  that  Frazier,  the  agent,  had  agreed  to  re- 
ceive payment  in  the  notes  of  the  Agricultural  Bank,  if  paid  on  or 
before  the  20th.  He  then  says  :  "  I  wish  you  to  see  the  Bank  im- 
mediately, and  get  the  time  extended,  say  thirty  days."  On  the 
receipt  of  this  letter,  Caruthers  went  to  the  bank,  and  applied  to  the 
cashier,  from  whom,  he  says,  he  could  get  no  information.  After- 
wards, he  saw  the  president,  who  told  him  that  he  knew  nothing  of 
the  agreement  made  by  Frazier,  but  that  an  indulgence  of  thirty  days 
would  be  extended,  and  the  notes  of  the  Agricultural  Bank  received 
in  payment,  at  their  market  value,  on  the  20th  of  March,  1841,  which 
was  a  discount  of  from  twenty-seven  to  twenty  eight  per  cent.  The 
precise  day  is  not  shown  on  which  this  transaction  took  place,  but  it 
was  on  or  previous  to  the  24th  of  March,  1841.  The  witness  says, 
that  he  has  no  knowledge  as  to  the  defendant's  having  any  knowledge 
of  this  arrangement,  but  Frazier  being  examined  as  a  witness,  says, 
that  Christmas,  and  Hill,  one  of  the  defendants,  partners  in  a  com- 
mercial firm,  being  at  Vicksburgh,  he  was  induced  to  recommend  to 
the  Merchants'  Bank  in  New  Orleans  the  course  he  thought  it  best  to 
pursue  for  the  interests  of  the  Bank  of  the  United  States,  and  in  the 
first  instance,  advised  that  the  Agricultural  Bank  notes  should  be  re- 
ceived at  par.  Some  misunderstanding  occurring  about  this,  he, 
witness,  wrote  to  the  bank  to  accept  payment  in  them,  if  offered 
within  a  certain  number  of  days.  He  had  no  power  to  make  definite 
arrangement,  as  he  was  not  the  agent  for  these  notes.  He  says,  that 
Hill  conversed  with  him,  from  time  to  time,  about  this  business,  was 
very  anxious  that  the  notes  should  be  paid,  and  never  expressed  any 
disapprobation.  He  always  considered  Hill  as  the  actmg  partner  of 
the  defendants  in  Mississippi,  and  treated  with  him  as  such,  in  rela- 
tion to  the  business  with  the  Bank  of  the  United  Staes.  He  thinks 
that  Hill  was  cognizant  of  what  was  passing  between  Christmas  and 
himself — is  sure  he  was,  as  they  often  spoke  of  it,  and  never  heard 
him  make  any  objections.  The  evidence  goes  much  into  detail,  but 
we  have  stated  the  leading  facts,  and  the  impressions  which  they,  with 
the  body  of  the  testimony,  make  on  our  minds,  is,  that  the  object  of 
the  debtors  was  as  much  to  induce  the  holders  of  the  notes  to  receive 
payment  in  depreciated  paper,  as  to  get  time,  and  that  Hill,  one  of 
the  defendants,  was  cognizant  of  the  whole  transaction. 

In  this  case,  it  has  been  said,  that  the  assent  of  the  defendants  to  the 
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arrangements  made  with  Christmas  has  not  been  shown.  It  appears 
to  us  very  doubtful,  whether  the  contract  entered  into,  was  such  a  one 
as  would  have  prevented  a  suit  being  brought  on  the  notes  before  the 
20th  of  April,  1841 ;  but  if  it  were,  we  think  it  is  shown  that  Hill  as- 
sented to  it.  He  never  expressed  any  dissent,  when  the  arrangements 
were  the  subject  of  conversation  in  his  presence,  which  raises  a  strong 
presumption  of  consent.  The  arrangement  apjiears  to  have  been 
entirely  for  the  accommodation  and  benefit  of  the  debtors.  At  any 
rate,  they  have  not  shown  that  it  was  the  interest  of  the  Bank  of  the 
United  States,  to  have  accepted  the  notes  of  the  Agricultural  Bank, 
instead  of  their  own  notes,  or  specie. 

Judgment  affirmed. 

BILLS  OF  EXCHANGE— PROMISE  TO  ACCEPT  BEFORE 

DRAWN. 

A  promise  to  accept  a  bill  not  yet  drawn  does  not  amount  to  an 
acceptance  of  it ;  although  the  bill  be  discounted  for  the  drawer,  on 
the  faith  of  such  promise. — Bank  of  Ireland  v.  Archer  if  Daly.  11 
Meeson  &f  Wehbi/s  R.^p.  3S?>.     (1844.) 

Assumpsit,  on  a  Foreign  Bill  of  ExcJiange. — The  declaration 
stated,  that  heretofore,  to  wit,  on  the  29th  day  of  September,  1842, 
in  parts  beyond  the  seas,  to  wit,  at  Waterford,  in  the  kingdom  of 
Ireland,  certain  persons  using  the  name,  style,  and  firm  of  J.  &  C. 
Scroder,  by  their  said  name,  style,  and  firm,  made  their  bill  of  ex- 
change in  writing,  and  directed  the  same  to  the  defendants,  and 
thereby  required  the  defendants  to  pay  to  the  order  of  them,  the  said 
J.  &.  0.  Scroder,  the  sum  of  c^852.10s.  sterling,  three  months  after 
the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  the  suit ;  and  the  defendants  then  accepted  the  said  bill,  and  the 
said  J.  &  C.  Scroder  then  endorsed  the  same  to  the  plaintiff's  ;  of  all 
which  the  defendants  then  had  notice,  and  then  promised  the  plaintiffs 
to  pay  them  the  amount  of  the  said  bill,  according  to  the  tenar 
and  effect  thereof  and  of  their  said  acceptance  theieof,  but  the  de- 
fendants did  not  pay  the  same  when  due.  The  second  count  stated, 
that  theretofore,  to  wit,  on  the  day  and  year  last  afoi-esaid,  in  consi- 
deraiion  that  the  plaintiffs,  at  the  request  of  the  defendants,  would 
discount  a  certain  other  bill  of  exchange  before  then  drawn  by  cer- 
tain persons  using  the  name,  style,  and  firm  of  J.  &  C.  Scroder,  by 
their  said  name,  style,  and  firm,  wiiereby  the  said  J.  &  C.  Scroder 
required  the  defendants  to  pay  to  their  order,  three  months  after  the 
date  thereof,  the  sum  of  rie852.10s.  sterling,  and  would  pay  to  the 
said  J.  &  C.  Scroder,  the  amount  of  the  said  last  mentioned  bill  of 
exchange,  deducting  certain  reasonable  discount  in  that  behalf,  in 
and  by  certain  other  bills  of  exchange  endorsed  by  the  plaintiffs,  they. 
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the  defendants,  promised  the  plaintiffs  to  accept  the  said  bill  of  ex- 
change, in  this  count  first  mentioned,  upon  the  same  being  presented 
to  them  for  their  acceptance  thereof  The  count  then  averred,  that 
the  plaintiffs  afterwards,  to  wit,  on  the  2nd  October,  1842,  confiding 
in  tlie  said  promise  of  the  defendants,  discounted  the  said  bill  of  ex- 
change in  this  count  first  mentioned,  and  then  paid  to  the  said  J.  & 
C.  Scroder,  in  certain  other  bills  of  exchange  endorsed  by  the  said 
plaintiffs,  the  amount  of  the  said  bill  in  this  count  first  mentioned, 
after  deducting  such  reasonable  discount  as  aforesaid,  being  a  large 
amount,  to  wit,  the  sum  of  c£847.2s. ;  and  although  the  said  J.  &;  C. 
Scroder,  to  wit,  then  endorsed  the  said  bill  of  exchange  in  this  count 
first  mentioned  to  the  plaintiffs,  and  the  plaintiffs  afterwards,  and 
within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  10th  day  of 
October,  in  the  year  aforesaid,  presented  the  said  last  mentioned  bill 
of  exchange  to  the  defendants  for  their  acceptance  thereof,  and  then 
requested  the  defendants  to  accept  the  same,  according  to  their'  said 
promise  in  that  behalf,  yet  the  defendants  did  not,  nor  would,  when 
the  said  last  mentioned  bill  of  exchange  was  so  presented  to  them  for 
their  acceptance,  as  aforesaid,  and  when  they  were  so  as  aforesaid 
requested  to  accept  the  same,  or  at  any  other  time,  accept  the  said  last 
mentioned  bill  of  exchange,  but  then  and  always  thereafter  wholly 
neglected  and  refused  so  to  do,  and  thereby  the  plaintiffs  have  wholly 
'ost  the  said  sum  of  money,  so  advanced  by  them  as  aforesaid,  and  the 
said  bill  of  exchange  is  still  wholly  unpaid  to  the  plaintiffs. 

The  declaration  contained  also  counts  for  money  had  and  received, 
money  paid,  and  on  an  account  stated. 

The  defendants  pleaded  to  the  first  count,  that  they  did  not  accept 
the  said  bill  of  exchange  therein  mentioned  ;  to  the  second  count, 
first,  that  they  did  promise  to  accept  the  said  bill  ;  secondly,  a  tra- 
verse of  the  consideration  alleged  ;  and  thirdly,  that  the  plaintiffs  did 
not  discount  the  said  bill  of  exchange  ;  and  to  the  residue  of  the  decla- 
ration, 7ion  axsmnpserunt.      Issues  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  last  assizes  at  Liverpool,  it 
appeared  that  the  action  was  brought  by  the  plaintiffs  to  recover  from 
the  defendants,  who  were  corn  merchants  and  commission  agents  at 
Liverpool,  the  amount  of  the  bill  mentioned  in  the  declaration,  under 
the  following  circumstances  : — On  the  Sth  of  July,  1842,  Messrs. 
J.  &;  C.  Scroder,  who  were  corn  merchants  at  Waterford,  and  corres- 
pondents of  the  defendants,  drew  a  bill  of  exchange  for  <£850,  at  three 
months  date,  on  the  defendants,  and  discounted  it,  before  acceptance, 
at  the  Branch  Bank  of  Ireland,  at  Waterford.  The  defendants  had 
then  in  their  possession  at  Liverpool,  for  sale  on  commission,  a  quan- 
tity of  Indian  corn  belonging  to  Messrs.  Scroder  ;  and  on  the  bill  being 
presented  to  them  at  Liverpool,  it  was  duly  accepted.  In  the  follow- 
ing September,  the  defendant  Daly,  being  at  Waterford,  had  an  inter- 
view with  one  of  the  Messrs.  Scroder,  who  told  him  they  should  find 
some  difficulty  in  providing  for  the  bill  on  its  falling  due,  (which  would 
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be  on  the  11th  of  October,)  but  that  if  the  defendants  would  renew 
their  acceptance,  he  thought  he  could  get  it  discounted.  Daly  de- 
clined to  do  so  without  a  deposit  in  cash,  on  the  ground  of  the  bad 
state  of  the  markets,  and  the  loss  they  were  likely  to  sustain  by  the 
Indian  corn.  To  this  Scroder  agreed ;  and  thereupon  Daly,  being 
requested  to  accept  another  bill  for  <:£852  lOs.,  said,  "  Send  it  for 
acceptance  as  usual,  remitting  proceeds  at  the  same  time,  and  I  will 
advise  my  partner  in  Liverpool  of  the  amount."  Accordingly,  on  the 
29th  of  September,  Messrs.  Scroder  drew  on  the  defendants  the  bill 
in  question,  for  d£352  10s.,  and  got  it  discounted,  before  accptance, 
at  the  same  bank.  The  manager  of  the  bank  stated  that  he  was  in- 
duced to  discount  the  bill  upon  the  representation  of  Messrs.  Scroder, 
that  they  had  arranged  with  the  defendants  for  the  acceptance  of  it. 
On  the  same  29th  of  September,  the  following  letter  was  written  and 
sent  by  Messrs.  Scroder  to  the  defendants  : — 

"  Gentlemen — Agreeable  to  our  arrangement  with  Mr.  Daly,  please 
take  the  enclosed  Bank  of  Ireland  endorsement,  c£847  10s.  2d.,  being 
as  near  as  we  could  go  to  the  amount  of  your  bill,  ^£850,  due  11th 
of  next  month.  We  have  drawn  on  you  at  three  months  from  to-day, 
c£852  IO5.,  favor  of  the  Bank  of  Ireland,  which  please  protect, 
hoping  that  before  its  maturity  you  may  be  able  to  sell  our  stuff  at  a 
fair  price. 

"J.  &  C.  Scroder." 

In  answer  to  which,  the  following  letter  was  received  by  the  Messrs. 
Scroder,  on  the  1st  of  October : — 

"  Gentlemen — Your  favor,  enclosing  bills  amounting  to  =£847  Os.  2d  , 
is  received,  and  passed  to  your  credit.  Your  draft  on  us  for  j£852  10s. 
shall  be  duly  honored.  We  have  no  inquiry  at  present  for  Indian 
corn. 

"  P.  pro  Archer,  Daly  Sf  Co.,  P.  J.  Forest." 

Forest,  however,  had  no  authority  to  accept,  and  never  had  accept- 
ed, bills  of  exchange  on  behalf  of  the  defendants ;  and  they  refused 
to  accept  the  bill  when  presented  to  them,.  Messrs.  Scroder  having  in 
the  meantime  stopped  payment. 

Upon  these  facts,  it  was  objected  for  the  defendants;  and  the  learn- 
ed Judge  was  of  opinion,  that  inasmuch  as  there  was  no  bill  in  exist- 
ence when  the  promise  to  accept  it  was  made  by  the  defendant  Daly, 
that  promise  did  not  amount  to  an  acceptance,  or  render  the  defend- 
ants liable,  although  the  plaintiffs  had  discounted  the  bill  on  the  faith 
of  their  acceptance  :  and  a  verdict  was  accordingly  taken  for  the 
defendants  on  the  first  issue,  leave  being  reserved  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them  for  ^£852  lOs.,  if  the  Court  should 
be  of  a  contrary  opinion. 
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On  the  25th  of  April, 

Knoicles  moved  accordingly.  The  question  which  arises  in  this 
case  is,  whether  a  parol  promise  to  accept  a  bill  of  exchange  after- 
wards drawn,  on  the  faith  of  which  promise  the  bill  is  discounted, 
amounts  in  law  to  an  acceptance.  The  case  of  Pillans  v.  Van  Mierop, 
3  Burr.,  1663,  is  in  effect  a  decision  that  it  does.  The  opinion  ex- 
pressed by  Lord  Kenyon,  in  Johnson  v.  Callings,  1  East,  98,  is  undoubt- 
edly to  the  contrary  ;  but,  in  that  case,  it  did  not  in  fact  appear  that 
anv  third  person  was  induced  by  the  promise  to  discount  the  bill.  In 
mn  V.  Frest,  Holt,  N.  P.  C  181;  4  Ca?npb.,  393,  Gibbs,  C.  J., 
laid  it  down,  that  a  conditional  acceptance  is  as  effectual  as  an  absolute 
one,  if  the  condition  be  complied  with.  This,  however,  was  an  abso- 
lute promise,  and  could  not  be  repudiated,  any  more  than  in  Pillans 
V.  Van  Mierop.  The  rule  of  law  in  America  appears  to  be  more  com- 
prehensive than  would  seem  to  result  from  the  case  of  Jithnson  V:  Col- 
lings.  Mr.  Justice  Story  says,  {Story,  on  Bills  of  Exchange,  p.  274, 
sec.  249,)  after  remarking  on  the  English  cases, — "The  rule,  as  for- 
merly held,  always  included  the  qualification,  that  the  paper  containing 
the  promise  should  describe  the  bill  to  be  drawn  in  terms  not  to  be 
mistaken,  so  as  to  identify  and  distinguish  it  from  all  others;  that  the 
bill  should  be  drawn  within  a  reasonable  time  after  the  paper  was 
written ,  and  that  it  should  be  received,  by  the  person  taking  it,  upon 
the  faith  of  the  promised  acceptance.  Under  these  qualifications,  the 
rule  seems  to  be  firmly  established  in  America  upon  the  footing  of  the 
old  authorities."  All  the  requisites  represented  here  as  being  neces- 
sary to  constitute  an  acceptance,  appear  to  concur  in  this  case. — 
{Parke,  B. — I  thought  this  point  had  been  settled  by  Johnson  v.  L'ol- 
lings.  Your  proposition  would  lead  to  an  extraordinary  state  of  things : 
namely,  that  if  the  endorsee  paid  the  bill  away  with  notice  of  the 
promise  to  accept,  the  endorsee  might  recover  against  the  acceptor; 
but  if  not,  not;  and  so  there  might  be  several  endorsees  with  different 
remedies.  We  will  take  a  short  time  to  look  into  Mr.  Justice  Story's 
work,  as  far  as  the  English  authorities  are  concerned:  I  have  always 
understood  the  point  was  conclusively  settled  by  Johnson  v.  Callings. 
It  is  a  question  of  the  law  merchant,  and  must  depend  on  the  autho- 
rities.) 

The  judgment  of  the  Court  was  now  delivered  by  Parke,  B. 

The  point  reserved  by  my  Brother  Coltman  in  this  case,  was,  whether 
a  parol  promise  to  accept  a  foreign  bill  of  exchange  before  it  was 
drawn,  amounted  to  an  acceptance,  such  promise  having  been  com- 
municated to  the  endorsees,  the  plaintiffs,  and  the  bill  having  been 
taken  by  them  on  the  faith  of  it.  The  learned  Judge  thought  not; 
and  we  agree  in  this  opinion,  and  think  there  should  be  no  rule. 

The  case  of  Vdl^ins  v.  Van  Mierop  appears  to  be  the  authority  on 
which  the  doctrine,  that  a  person  can  be  bound  by  a  promise  to  ac- 
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cept  a  future  bill,  is  rested.  It  is  not  quite  clear  from  the  report  of 
that  case,  on  what  ground  the  defendant  was  held  liable  to  the  plain- 
tiffs, the  drawers  ;  whether  on  his  special  contract  with  them  to  accept, 
or  as  actual  acceptor.  Some  of  the  Judges  rest  his  liability  on  the 
ground  of  special  contract,  considering  that  the  doctrine  of  nudum 
factum  does  not  apply  to  written  or  mercantile  contracts  ;  a  doctrine 
which  is  not  entirely  exploded.  Mr.  Justice  Yates,  as  well  as  Lord 
Mansfield,  expresses  an  opinion  that  he  was  liable,  on  the  authority 
of  the  cases  which  laid  it  down  that  an  acceptance  need  not  be  on  the 
bill  itself;  not  advertinor  to  the  distinction  between  existing  and  non- 
existing  bills.  In  Bcawes"  Lex  Mercatoria,  p.  446,  pi.  112,  a  promise 
to  accept  is  apparently  put  on  the  ground  of  a  contract,  for  a  breach  of 
which  an  action  lies,  and  not  as  being  an  actual  acceptance.  In  Pier- 
son  V.  Dunlop,  Coiop.,  571,  the  supposed  rule,  that  a  promise  to  honor 
was  equivalent  to  an  acceptance,  was  qualified  by  Lord  Mansfield; 
and  he  said  that  it  was  not,  unless  accompanied  with  circumstances 
which  might  induce  a  third  person  to  take  the  bill  by  endorsement : 
if  there  were  such  circumstances,  it  might  amount  to  an  acceptance, 
though  the  answer  were  contained  in  a  letter  to  the  drawer.  His 
Lordship  was  then  speaking  of  a  promise  to  honor  an  existing  bill; 
a  doctrine  which  is  not  now  disputed,  the  case  of  Wynne  v.  Raikes, 
5  East,  514,  having  established  that  a  promise  to  the  drawer,  after  a 
bill  is  drawn,  operates  as  an  acceptance  in  favor  of  an  endorsee,  such 
promise  having  not  only  been  communicated  to  him,  but  made  long 
after  the  endorsement.  In  this  state  of  the  authorities,  it  was  not 
surprising  that  the  case  of  Johnson  v.  Collings  decided  that  a  promise 
to  accept  a  non-existing  bill  was  no  acceptance.  Mr.  Justice  LeBlanc 
alludes  to  the  qualification  by  Lord  Mansjield  of  the  previous  doctrine, 
and  supposes  it  to  be  meant  to  apply  to  non-existing  bills  only  ;  which 
is  inaccurate:  and  hord  Kenj/on  expresses  what  may  be  termed  a 
strong  opinion,  that  such  a  promise  would  not  amount  to  an  acceptance, 
even  with  the  qualification  that  the  bill  is  taken  on  the  faith  of  it. 

This  opinion,  we  believe,  has  been  generally  acquiesced  in,  and  the 
doctrine  is  reasonable,  simple,  and  convenient :  for  reason  points  out 
that,  in  order  to  constitute  an  acceptance,  there  ought  to  be  a  bill  in 
existence  which  could  be  accepted;  and  to  hold  that  the  same  act 
would  be  an  acceptance  or  not,  according  to  the  subsequent  contin- 
gency of  the  holder  of  the  bill  having  notice  of  it,  would  introduce  a 
strange  anomaly  and  confusion  into  the  relation  of  the  parties  to  the 
bill,  the  drawer  being  an  acceptor  as  to  some,  and  not  as  to  other 
endorsees.  No  subsequent  case  appears  to  have  cast  any  doubt  upon 
the  propriety  of  Lord  Kmi/on's  dictum.  That  of  Lord  Chief  Justice 
Gibhs,  in  the  case  of  Miln  v.  Brest,  which  was  quoted  in  support  of  this 
application,  amounts,  according  to  the  report  in  4  Camj)!).,  393,  merely 
to  this,  that  the  authority  of  Johnson  v.  Collings  was  directly  in  point, 
there  being  no  evidence  of  any  communication  to  the  plaintiff  of  the 
promise  to  accept.  The  report  in  Holt's  Nisi  Prius  Cases,  is  evidently 
inaccurate. 
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It  is  s;iid,  liowevcr,  that  in  Ainerica  tlie  rule  is  otlierwise;  aud  if  it 
liad  npi'caied  iVnm  tlie  decisions  in  other  countries,  that  this  was  a  part 
of  the  law  merchant,  we  should  have  given  due  weight  lo  them.  In 
different  countries,  however,  a  different  rule  seems  to  prevail ;  and 
even  in  America,  it  appears,  from  Mr.  Justice  Story's  book  on  Bills 
ofExchapge,  p.  275,  sec.  249,  that  in  order  to  constitute  an  acceptance, 
the  promise  is  required  to  be  in  writing,  describing  the  bill  to  be  drawn 
in  terms  not  to  be  mistaken,  so  as  to  identify  it,  and  distinguish  it  from 
all  others ;  and  that  the  bill  should  be  drawn  in  a  reasonable  time 
afterwards ; — circumstances  which  do  not  occur  in  this  case. 

We  are  of  opinion,  that  the  question  raised  in  this  case  does  not 
admit  of  such  a  degree  of  doubt  as  to  require  further  discussion ;  and 
therefore  refuse  the  rule. 

Rule  refused. 
BOND. 

A  writing  purporting  to  be  a  bond,  signed  and  sealed  by  a  party 
with  a  blank  left  for  the  same,  which  blank  is  afterwards  filled,  and 
the  writing  delivered  by  one  not  authorized  under  seal,  is  not  the 
deed  of  the  party  signing  and  sealing.  The  rule  is  otherwise  as  to 
promissory  notes  and  bills  of  exchange.  Cross  v.  State  Bank,  5  Ar- 
kansas R.,  p.  525.  (1845.) 

(Ashley,  JVaiJcins,  Cummins,  Trapnall,  Cocke,  Pike  Sf  Baldwin,  cited 
United  States  v.  Linn,  1  Howard,  104 ;  Byles  on  Bills,  p.  48,  (16  Law  Libra- 
ry) ;  McKee  v.  Hicks,  2  Dev.  N.  C,  379 ;  'Pullen  v.  Shaw,  3  Dev.,  238  ;  Hurt- 
stone  on  Bonds,  120,  (d  Law  TJhrary  63) ;  Paulding  v.  U.  S.,  2  Cond.  R.,  92  ; 
U.  S.  v.  Nelson  ^  Mayers,  2  Brockenhorough,  64  ;  Drake  v.  Johnson,  Hardin^ 
218 ;  3  Marshall,  163";  3  /.  /.  Marshall,  548 ;  2  Bibh,  425  ;  Graham  v.  Hall, 
3  Iredell,  300  ;  Davenport  v.  Slight,  2  De\ereaux  S,-  Battle,  381. 

Hempstead  if  Johnson,  contra,  cited  Brahan  v.  Ragland,  3  Steicart,  2^17  ; 
8  Porter,  300;  Collins  v.  Emmett,  1  H.  BL,  313;  Russell  v.  Langstaff  Doug., 
496;  Suaith  v.  Mingay,  1  M.  Sf  S.,  87;  Cmtchley  v.  Mann,  5  Taunt.,  529; 
Crutchley  v.  Clarence,  2  M.  ^  S.,  90 ;  Fiolett  v.  Patton,  5  Cranch  ,  142  ,- 
Mitchell  V.  Culver,  7  Cowen,  336 ;  Putnam  v.  Sullivan,  4  Mass.,  45  ;  Master 
V.  Miller,  4  T.  jR.,  320;  Smith  v.  Crooker,  5  Mass.,  539;  Hart  v .  Adams,  Q 
Mass.,  .521;  Paget  v.  Paget,  2  Ch.  R.,  187;  Zouch\.  Clay,  2  Vent.,  185; 
Nelson  v.  Dubois,  13  J.  R.,  175  ;  2  Levinz,  32 ;  Master  v.  Milltr,  1  Anst.,  225; 
Markham  v   Gomastow,  Moore,  547. 

Sebastian,  J.  cited  Perkins,  sec.  118;  Skep.  Touch,,  54;  4  Comyn's  Dig., 
271;  2  Stark.  Ev.,  373;  2  Roll.  Abr.,  29;  Poivel  v.  Sheriff  of  Middlesex,  3 
Camp.  182 ;  Gilbert  v.  Anthony,  1  Yerger,  169 ;  Wynne  v.  The  Governor,  1 
Ferg-er,  149 ;  Lockhart  v.  Rcberts,  3  Bibb  ,  362 ;  iJanA:  of  Limestone  v.  Pennick, 
5  Monroe,  25;  Byeerv.  McClanahan,  6  Gt/Z  fy  Johnson,  250.) 

BURGLARY 

Where  an  information  for  burglary  alleged  that  the  prisoner  "  fe- 
loniously and  burglariously"  broke  and  entered,  without  alleging  that 
the  acta  were  done  in  the  night  season,  or  stating  at  what  hour  they 
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were  done;  after  a  verdict  of  guilty  and  a  judgment  thereon,  it  was 
held,  1.  That  the  information  was  fatally  delective  ;  2.  That  the  de- 
fect was  not  cured  by  verdict.  Lewis  v.  the  State,  16  Connecticut  R., 
p.  32.      (1S45.) 

This  was  an  information  against  Oliver  H.  P.  Lewis  for  burglary, 
alleged  to  be  the  second  offence. 

After  setting  forth  the  former  offence,  trial  and  conviction,  the  in- 
formation stated,  that  on  the  third  day  of  August,  1841,  at  Montville, 
in  New  London  County,  said  Lewis  did,  with  force  and  arms,  enter 
the  store  of  Timothy  W.  Turner,  of  said  Montville,  there  situate,  in 
which  store,goods,  wares  and  merchandize,  and  moneys  of  said  Tur- 
ner, were  then  and  there  deposited,  feloniously  and  burglariously 
break  and  enter,  with  intent  the  said  goods,  wares  and  merchandize, 
and  moneys  of  the  said  Turner,  then  and  there  deposited  in  said  store, 
feloniously  and  burglariously  to  steal,  take  and  carry  away  :  and  he, 
the  said  Lewis,  did,  then  and  there,  having  so  broke  and  entered  the 
said  store,  feloniously  and  burglariously  steal,  lake  and  carry  away 
from  said  store  the  following  pieces  of  the  current  silver  coin  of  this 
State — (specifying  them) — against  the  form  of  the  statute,  &c. 

After  a  trial,  under  this  information,  before  the  Superior  Court 
holden  at  New  London,  in  September,  1641,  the  jury  found  the  pri- 
soner guilty,  and  the  court  thereupon  sentenced  him  to  the  State 
prison  for  the  term  of  six  years.  To  obtain  a  reversal  of  this  judg- 
ment the  present  writ  of  error  was  brought. 

mil,  for  the  plaintiff  in  error,  contended  : 

1.  That  the  information  was  fatally  defective,  because  it  did  not 
specify  the  hour  in  which  the  offence  was  committed ;  nor  did  it  al- 
lege, that  the  breaking  and  entering  were  in  che  night  season.  All 
the  facts  constituting  the  offence  must  be  distinctly  set  forth.  That 
the  breaking  and  entering  must  be  in  the  night  season,  to  constitute 
burglary,  is  unquestionable.  4  Bla.  Com-,  224  ;  2  Sw.  Dig.,  302,  303  ; 
Rex  V.  Jukes,  8  Term.  R.,  536  ;  Rex  v.  Home,  2  Cowp.,  682  ;  Rex  v.  Lookup, 
3  Burr.  1901 ;  Archb.  PI.  ^  Ev.,  38,  46  a ;  Bac.  Abr.  tit.  Indictment  H.,  3. 

2.  That  the  prisoner  may  take  advantage  of  this  defect  in  any  stage 
of  the  proceedings,  or  after  final  judgment ;  a  defective  indictment  or 
information  not  being  aided  by  a  verdict  as  defective  pleadings  in 
civil  cases  are.  A  Bla.  Com.,3T5  ;  2  Sw.  Dig.,  415,  418;  Archb.  PL 
<^  Ev.,  38,  39.  But  such  a  defect  in  the  declaration  would  be  a  ground 
of  error,  even  in  a  civil  case.     Bacon  v.  Page,  1  Conn.  R.  404. 

Waite,  for  the  defendant  in  error,  contended  : 

1.  That  the  information  in  this  case  contained  all  that  is  necessary 
to  describe  the  crime  of  burglary.  It  is  alleged,  that  the  prisoner 
•'•  burglariously"  broke  and  entered  the  store  ;  which  shows,  that  the 
acts  were  done  in  the  night  season. 
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2.  That  if  the  information  was  defective,  the  defect  is  cured  by  a 
verdict.  It  should  have  been  taken  advantage  of,  by  demurrer.  Had 
it  not  been  proved  that  the  acts  were  done  in  the  night  season,  the 
jury  could  not  have  found  the  prisoner  guilty.  In  an  action  of  tres- 
pass, if  the  declaration  does  not  allege  that  the  trespass  was  committed 
on  a  certain  day,  it  is  good  cause  of  demurrer;  yet  on  the  issue  of  not 
guilty,  as  the  plaintiff  cannot  prove  his  trespass  without  proving  the 
day  on  which  it  was  committed,  this  shall  be  aided  by  verdict,  1  Sw. 
Dig.,  777. 

HiNMAN,  J.  At  the  Superior  Court,  in  New  London  County,  Sep- 
tember term,  1841,  the  plaintiff  in  error  was  convicted  of  the  crime  of 
burglary  ;  and  it  being  a  second  conviction  for  the  same  offence,  he 
was  sentenced  to  confinement  in  the  State  prison,  for  the  term  of  six 
years. 

The  information,  on  which  the  conviction  was  had,  does  not  charge 
the  crime  to  have  been  committed  in  the  night  season,  nor  does  it 
contain  any  allegation  of  the  hour  when  the  offence  was  committed, 
nor  any  other  allegation  from  which  it  appears  to  have  been  in  the 
night  seasoru 

This  is  a  fatal  defect ;  and  the  judgment  must,  consequently,  be 
reversed.  It  is  laid  down  in  3  Chitt.  Cr.  L.,p.  859,  "  That  it  is  not 
only  necessary  to  state  a  day  and  year,  but  also  an  hour  about  which 
the  offence  was  committed;  in  order  that  it  may  appear  to  the  court, 
to  be  at  a  time  when  there  could  be  no  daylight  remaining."  And 
again  it  is  said  on  the  same  page,  "  both  the  breaking  and  entering 
must  be  charged  to  have  taken  place  in  the  night,  or  there  is  no  charge 
of  burglary ;"  and  1  Hale,,  549,  is  referred  to,  in  support  of  these  po- 
sitions. The  same  doctrine  is  laid  down  in  2  Russell  on  Crimes,  36. 
And  in  Waddington's  case,  reported  in  2  East's  F.  C,  513,  the  indict- 
ment alleged  the  fact  to  have  been  committed  in  the  night,  but  did 
not  state  any  hour  when  it  was  done.  Gould,  J.  directed  the  prisoner 
to  be  found  guilty  of  larceny  only  ;  and  said,  "  that  as  the  rule  now 
established  was,  that  a  burglary  could  not  be  committed  during  twi- 
light, it  was  therefore  necessary  to  specify  the  hour,  in  order  that  it 
may  appear  to  have  been  done  between  the  twilight  of  the  evening 
and  that  of  the  morning." 

This  being  the  well  settled  law,  it  is  useless  to  enquire,  whether  the 
term  "  burglariously"  necessarily  implies  that  it  was  done  in  the 
night,  or  whether  it  does  not.  That  it  is  so  understood  in  modern 
professional  language,  is  doublless  true  ;  yet  it  is  said  in  Jacob's  Law 
Diet,  tit.  Burglar}/,  that  originally  the  term  signified  only  the  robbery 
of  a  dwelling-house  without  any  reference  to  the  time  when  it  was 
committed. 

Judgment  reverted. 
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CARRIER. 

A  carrier  by  sea,  under  a  bill  of  lading  of  goods  "to  be  delivered 

in  the  like  good  order,  &c.,  at  the  port  of,  &c.,  unto  Mr. ,  or 

assigns,  on  paying  for  the  said  goods,  freight  and  charges,  as  per 
margin,  with  primage  and  average  accustomed,"  is  not  entitled  imme- 
diately on  the  arrival  of  the  vessel,  and  without  notice  to  the  owner, 
to  land  the  goods  ;  and  if  he  should  land  them,  and  they  should  be 
destroyed,  he  will  be  answerable  to  the  owner  for  the  loss. — 
Bourne  v.  Gatliff,  11  Clark  &f  Finnelly's  R.,  p.  45.     (1845.) 

(Erie  Sf  Compton  cited  Hyde  v.  The  Trent  and  Mersey  Co.,  5  T.  R.,  389 
Abbott  on  Shipping,  246,  [5th  Ed.) ;  331,  [6th  Ed.] ;  Bishop  v.  Ware ;  3 
Camp.,S60;  Coats  v.  Chaplin,  S  Queen's  B.  R.,iS3;  Garsidev.  The  Trent 
Navigation  Co.,  4  T  R.,  581. 

Kelly  and  Smith  contra,  cited  Harman  v.  Clarke,  4  Camp.,  159 ;  Abbott  on 
Shipping,  261,  [ith  Ed.]  ) 

A  town-carman,  not  conveying  goods  from  any  one  known  terminus 
to  another,  nor  at  any  fixed  rate,  nor  the  goods  of  several  persons 
at  the  same  time  but  plying  in  the  streets,  and  undertaking  jobs  as 
he  can  get  them,  is  not  a  common  carrier. — Brind  v.  Dale,  2  Moody 
if  Robinsons  R.,  p.  80.     (1844.) 

The  responsibility  of  a  carrier  upon  the  Ohio  river,  does  not  cease 
upon  the  delivery  of  goods  on  the  wharf,  and  notice  given  to  the 
consignee,  but  it  is  his  duty  to  attend  to  the  actual  delivery. — Hemphill 
v.  Chenie,  6  Watts  Sf  Sergeant's  R.,  p.  62.     (1844.) 

CARRIER— ASSUMPSIT. 

Defendants,  common  carriers,  refused  to  re-<3eliver  plaintiff's  goods, 
which  they  had  carried  for  him,  except  on  payment  of  ,£5  5s.  charo-es. 
He  insisted  tliat  he  was  not  liable  to  pay  any  thing;  but,  ultimately, 
defendants  having  said  that  they  would  take  nothing  less  than  the 
whole  sum,  he  paid  the  whole  to  regain  his  goods,  protesting  that  he 
was  not  liable  to  pay  any  thing,  and  that,  if  he  was  liable,  the  charo-e 
was  exorbitant.  He  had  not  tendered  or  named  any  smaller  sum 
Afterwards,  without  having  demanded  the  return  of  any  surplus,  he 
brought  assumpsit  for  money  had  and  received,  claiming  by  his  par- 
ticular the  whole  sum,  as  having  been  paid  in  order  to  obtain  posses- 
sion of  his  goods,  under  protest  that  he  was  not  liable  to  pay  the 
same,  or  any  part  thereof,  or,  if  he  was  liable  to  pay  some  part,  the 
dum  was  exhorbitant.  Thojury  found  that  the  defendants  were  enti- 
tled to  charge  ^1  10s.  6d. 
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Helii^  that  plaintiff  was  entitled  to  recover  the  difference,  in  this 
form  of  action  :  And  that  it  was  not  necessary  to  his  riglit  of  recovery 
that  he  should  have  tendered  any  specific  sum. — Ashmore  v.  Wain- 
Wright,  et  al.  2  Queen's  Bench  R.,^.  837.    (1844.) 

CERTIFICATES  OF  CHARACTER. 

Certificates  of  character  refused  to  be  received  by  the  Court  in 
mitigation  of  punishment,  where  a  trial  had  taken  place. — Regina  v. 
Vewar,  ct  als.  1  Broun' s  Justiciary  R.,  p.  233.     (1844.) 

Robert  Dewar,  James  Black,  John  Dewar,  and  William  Watson, 
were  charged  with  assault,  especially  when  committed  by  levelling, 
and  pointing,  and  threatening  to  discharge  firearms  at,  or  towards  the 
persons  of  any  of  the  lieges,  and  especially  also  when  committed  to 
the  effusion  of  the  blood  and  injury  of  the  person. 

The  pannel,  James  Black,  was  fugitated  for  non-appearance.  The 
other  pannels  pleaded  not  guilty,  and  a  proof  was  led,  both  for  the 
prosecution  and  in  exculpation. 

Special  defences  were  given  for  the  pannel  Watson,  settmg  forth  a 
plea  of  alihi. 

The  jury  found  the  pannels,  Robert  and  John  Dewar,  guilty,  as 
libelled,  and  the  charge  against  William  Watson  not  proven. 

Shand,  for  the  pannels,  in  mitigation  of  punishment,  proposed  to 
read  certificates  of  character,  but  was  stopped  by  the  Lord  Justice- 
Clerk,  who  observed  that  when  a  case  went  to  trial,  the  only  compe- 
tent evidence  of  character  was  by  examining  witnesses. 

CHALLENGE— JUROR. 

On  the  trial  of  an  indictment  for  a  riot,  it  is  ground  for  a  prosecu- 
tor's challenging  a  juror  that  he  is  an  inhabitant  of  the  town  where 
the  riot  occurred,  and  that  he  has  taken  an  actw'e  part  in  the  matter 
which  led  to  it. — Regina  v.  Swain,  2  Moody  Sf  Robinson's  R.,  p.  112. 
(1844.) 

CHALLENGE— JUROR-RELATIONSHIP. 

The  relationship  of  brother-in-law  to  a  party  is  cause  of  legal  ex- 
ception to  a  judge  or  juror. — Bayard  v,  M'Lane,  3  Harrington's  R., 
p.  139.     (1844.) 

CHARGE  OF  THE  COURT. 

On  a  motion  for  a  new  trial  for  a  misdirection,  the  whole  charge 
must  be  taken  together,  and  construed  with  reference  to  the  subject 
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matter  of  the  controversy,  and  the  claims  of  the  parties  before  the 
Court-  It  is  enough  that  the  Court  does  not  lay  down  any  erroneous 
proposition,  by  which  the  jury  may  be  misled,  nor  omit  to  charge 
them  on  a  point  that  may  be  material,  when  requested  so  to  do. 

Because  an  abstract  proposition,  which,  as  such,  is  untenable,  but 
which  can  have  no  effect  upon  the  finding,  gets  incorporated  into  the 
charge,  this  is  no  ground  for  a  new  trial. — Smith  v.  Oarr,  16  Connecti- 
cut R.,  p.  450.     (1845.) 

CHECKS. 

The  characteristics  which  distinguish  checks  from  bills  of  exchange, 
are,  that  checks  are  always  draw  n  on  a  bank  or  banker ;  that  they 
are  payable  immediately  on  presentment,  and  without  days  of  grace  ; 
that  they  are  not  presentable  for  acceptance,  but  only  for  payment. 
The  want  of  due  presentment  of  a  check,  and  of  notice  of  the  non- 
payment thereof,  only  exonerates  the  drawer  in  so  far  as  actual  dam- 
ages have  thereby  resulted  to  him.  The  holder  of  a  check  is  not 
bound  to  receive  part  payment  thereof,  even  if  the  bank  be  willing 
to  pay  it  in  part.  He  has  a  claim  to  the  entire  sum  named  therein. 
In  the  matter  of  Brown,  2  Story's  R.,  p.  502.     (1845.) 

CLAIM— PATENT. 

It  is  not  enough  that  there  be  described  in  the  specification,  an  in- 
vention which  is  new,  or  might  support  a  patent,  if  that  be  not  dis- 
tinctly claimed  as  the  invention. — Sanders  v.  Aston,  1  Webster's  Rep. 
on  Patents,  jy.  15.     (1844.) 

If  the  specification  seek  to  cover  more  than  the  patentee  is  strictly 
entitled  to,  the  patent  is  rendered  ineffectual  even  to  the  extent  to 
which  he  would  otherwise  be  fairly  entitled. — Hill  v.  Thompson,  1 
Webster's  Rep.  on  Patents,  p.  235.     (1844.) 

COLLISION. 

In  cases  of  collision,  where  the  suit  has  been  contested  by  the 
owners  of  the  damaging  vessel,  such  owners  will  be  personally  liable 
for  the  costs  of  the  suit,  although  the  proceeds  of  the  ship  should  be 
insufficient  to  answer  the  amount  of  the  damage. —  The  John  Dunn,  1 
Robinson's  Admiralty  R.,  p.  159.     (1844.) 

COMMISSIONERS  OF  HIGHWAYS 

Commissioners  of  highways  have  no  power  to  contract  a  debt 
against  the  town  by  borrowing   money  for  the  repair  of  roads  and 
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bridges.  The  Gommissioners  are  not  bound  to  repair  either  roads  or 
bridges  until  the  necessary  funds  are  provided. — Barker  v.  Loomis, 
6  Hill,  463      (1845.) 

Bronson.  J.  cited  People  v.  Adstt,  2  Hill  619  ;  Adsii  v.  Brady,  4 
{Hill,  631.) 

CONFESSION. 

A  constable  telling  a  prisoner,  "Any  thing  you  can  say  in  your 
defence,  we  shall  be  ready  to  hear,"  renders  a  confession  inad- 
missible. — Regina  v.  Morton,  2  Moody  Sf  Robinson's  R.,  p.  614. 
(1844.) 

The  prisoner  was  indicted  for  highway  robbery. 

The  constable  who  apprehended  the  prisoner,  said  to  him,  "  What 
you  are  charged  with  is  a  very  hea\'y  offence,  and  you  must  be  very 
careful  in  making  any  statement  to  me  or  any  body  else,  that  may  tend 
to  injure  you  ;  but  any  thing  you  can  say  in  your  defence  we  shall  be 
ready  to  hear,  or  send  to  assist  yoa." 

It  was  proposed  to  give  in  evidence  ibe  statement  made  by  the  pri- 
soner to  the  constable  in  consequeTice.  This  was  objected  to  by 
Moody  for  the  prisoner,  and  he  cited  Reg.  r.  Drew,  8  Carr.  Sf  P.,   140. 

The  point  was  argued  at  length  on  both  sides,  and  Russell  on  Crimes, 
p.  829,  {Greaves  ed.,)  and  the  cases  there  cited  were  referred  to. 

Coleridge,  J.  said,  upon  reflection,  I  adhere  to  my  decision  in  the 
case  of  Reg. \.  Drew.  The  true  principle  of  the  cases  is  a  very  simple 
one,  that  nothing  shall  be  said  to  make  an  impression  on  the  prisoner's 
mind,  teriding  to  make  him  state  a  falsehood.  I  approve  of  the  rea- 
soning of  the  learnen  editor  of  Russell,  in  his  note  on  that  case.  If 
the  latter  words  had  stood  alone,  a  confession  obtained  by  them  would 
be  clearly  inadmissible  ;  they  are  likely  to  produce  an  improper  effect 
on  his  mind.  Before  such  evidence  can  be  received,  it  must  be  seen 
that  the  prisoner's  mind  is  free  from  any  false  hope  or  fear  that  would 
be  likely  to  operate  upon  it,  and  induce  him  to  state  that  which  is  not 
true.  If  any  such  influence  has  been  used,  both  the  hope  and  the  fear 
must  be  removed  by  a  proper  caution,  before  the  prisoner's  statements 
can  be  received.  In  Drew's  case,  the  prisoner  was  told  that  what  he 
said  would  be  used  for  him.  Is  not  that  creating  a  hope,  that  if  he 
told  his  story,  whether  true  or  false,  it  might  benefit  him  ?  The  cau- 
tion that  comes  after  does  not  take  away  the  objection  created  by  a 
promise  in  his  favor,  because  it  is  impossible  to  say  that  the  caution 
so  modified  the  influence  of  the  promise,  as  to  leave  his  mind  in  an 
unprejudiced  state,  to  tell  only  the  truth.  Besides,  the  law  will  not 
sanction  this  sort  of  balancing  the  one  influence  with  another.  The 
prisoner's  mind  must  be  left  entirely  free.     Approving  of  the  decision 


CONTRACT  51 

quoted,  I  think  this  case  comes  altogether  within  the  principle  of  it. 
The  word  "  defence"  necessarily  conveying  to  the  prisoner's  mind 
that  what  he  said  would  be  for  his  benefit, — the  hope  is  created  and 
remains.  As  to  what  has  been  said  about  the  effect  of  this  decision 
being  to  exclude  every  thing  said  before  the  magistrates,  I  altogether 
differ  from  it.  It  is  the  duty  of  a  magistrate  to  give  the  prisoner  the 
opportunity  of  saying  what  he  chooses,  whether  for  or  against  himself, 
provided  no  improper  influence  be  used.  But  when  a  man  interferes 
who  has  no  such  duty,  and  uses  language  tending  improperly  to  influ- 
ence the  prisoner's  mind,  the  statement  cannot  be  received. 

Verdict — Not  Guilty. 

CONFIDENTIAL  COMMUNICATIONS. 

To  entitle  confidential  communications  to  the  protection  which  is 
ordinarily  extended  to  them  in  a  suit,  it  is  not  necessary  that  they 
should  have  been  made  in  contemplation  of  the  suit  :  it  is  sufficient  if 
they  relate  to  and  were  made  in  the  course  of  the  dispute  which  is  the 
subject  of  the  suit.  Clagett  v.  Phillips,  2  Younge  Sf  Collyer's  R.,p. 
82.     (1844.) 

CONTRACT, 

An  oral  contract  for  the  sale  of  land  is  not  utterly  void  by  the  statute 
of  frauds;  and  therefore  a  party,  who  advances  money  on  such  con- 
tract, cannot  recover  it  back,  if  the  other  party  is  able  and  willing  to 
fulfil  the  contract  on  his  part.  Coughlin  v.  Knowles,  7  Metcalf's  R.,  p. 
57.     (1845.) 

(Hopkinson  cited  Davenport  v.  Mason,  15  Mass.,  86 ;  Gates  v.  Kennedy,  3 
Monr.,  172  ;  Crosby  v.  Wadsivorth,  6  East,  611  ;  Dawdle  v.  Camp  ,  12  Johns., 
451 ;  Cougherty  v.  Goggin,  1  /.  J.  Marsh.,  374  ;  Lewis  v.  fVhitnell,  5  Monr., 
190  ;   Gray  v.  Gray,  2  J.  J.  Marsh.,  24. 

Butler,  contra,  cited  Sherburne  v.  Fuller,  5  Mass.,  133 ;  Walters  v.  Morgan, 
2  Cox,  369 ;  Blood  v.  Goodrich,  9  Wend.,68;  Chit,  on  Cont.  (5th  Am.  ed.)  Ill, 
112 ;  Spring  v.  Coffin,  10  Mass.,  31  ;  Chit,  on  Cont.,  (5th  Am.  ed.)  310  ;  Todd 
v.  Hoggart,  1  Mood.  &f  Malk.,  128 ;  Judson  v.  Wass,  11  Johns.,  525 ;  Rice  v. 
Pett,  15  Johns.,  503;  Lyon  v.  Annable,  4  Conn.,  350. 

Uewet,  .T.  cited  Lane  v.  Shaclcford,  5  N.  Hamp.,  130  ;  Duncan  v.  Baird,  8 
Dana,  101 ;  Shaw  v.  Shaw,  G  Vermont,  60 ;  Chit,  on  Cont.,  (5th  Am.  ed.) 
306,  note.) 

A  written  contract,  mutually  adopted  by  the  parties,  for  the  secu- 
rity of  their  rifihts,  and  as  the  evidence  of  their  intentions,  shqll  neither 
be  impeached  nor  impaired  by  parol.  Bertrand  v.  Byrd,  5  Arkansas 
i?.,p.65.     (1845.) 
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CONTRACT— BENEFIT  OF  THIRD  PERSON. 

If  two  parties,  for  valuable  consideration,  enter  into  a  contract,  cf 
which  one  of  the  stipulations  is  solely  for  the  benefit  of  a  third  person, 
who  is  a  stranger  to  the  contract,  and  from  whom  no  consideration 
moves,  it  is  not  competent  to  either  of  the  contracting  parties  after- 
wards to  object  to  that  stipulation.  Davenport  v.  Bishop,  2  Younge  Sf 
Colli/er's  R.,  p.  Abl.     (1844.) 

CONTRACT— BUILDING. 

If  a  contract  between  the  parties  be  for  erecting  a  building,  and  the 
defendant  has  acquiesced  in  the  manner  of  the  performance,  by  taking 
possession  of  the  building  without  any  objection  made  at  the  time,  he 
will  be  bound  by  such  acquiescence,  and  will  be  holden  to  pay  the 
price  stipulated.     Austin  y.  W heeler,  16  Vermont  R.,  p.  ^5.     (1845.) 

CON  TR  AC  T— DAM  AGE  S. 

Where  a  vendor  has  agreed  to  sell  and  deliver  personal  property 
at  a  particular  day,  and  fails  to  perform  his  contract,  the  vendee  may 
recover  in  damages  the  difference  between  the  contract  price,  and  the 
market  value  of  the  property  at  the  time  when  it  should  have  been  de- 
livered. Masterton  v.  The  Mayor,  <SfC.  of  Brooklyn,  7  Hill's,  R.,  p. 
61.     (1846.) 

^Beardslky,  J.  cited  Chitty  on  Cant.,  445,  (5th  Am.  ed.)  ;  Day  v.  Dox,  9 
Wend.,  129  ;  Gainsford  v.  Carroll,  2  Barn.  ^  Cress.,  624  ;  Shepperd  v.  Hamp- 
ton, 3  Wheat.,  200 ;  Quarks  v.  George,  20  Pick.,  400 ;  Shaw  v.  Nudd,  8  Pick., 
9  ;  2  Phill.  Ev.,  104.; 

CONTRACT— EXECUTORY. 

Where  one  party  to  an  executory  contract  puts  an  end  to  it  by  re- 
fusing to  fulfil,  the  other  party  is  entitled  to  an  equivalent  in  damages 
for  the  gains  or  prcnts  which  he  would  have  realized  from  perform- 
ance. Masterton  v.  The  Mayor,  Sfc.  of  Brooklyn,  7  HilVs  R.,  p.  61. 
(1846.) 

[i  (Beardsley,  J.  cited  Shannon  v.  Comstock,  21  Wend.,  461;  Miller  v. 
Mariner's  Church,  7  Greenl,  51;  Shaw  \.  Nudd,  ^  Pick.,9  ;  Swift  y. 
Barnes,  16  Pick.,  196 ;  Royaltnn  v.  The  Royalton  i^  Woodstock  Turn- 
pike Co.,  U  vt.,3n.) 

CONTRACT— GENERAL  RULE  OR 

It  is  a  general  rule  that  a  contract  cannot  rest  partly  in  writing,  and 
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partly  in  parol.  When  a  contract  is  reduced  to  writing,  all  previous 
parol  contracts  relating  to  the  same  matter  are  merged  in  the  written 
contract.     Street  v.  Dow,  1  Harrington's  Ch.  K.,  p.  427.     (1845.) 

CONTRACT— INADEQUACY  OF  CONSIDERATION. 

Inadequacy  of  ctinsideration,  in  general,  is  not  of  itself  sufficient  to 
avoid  a  contract ;  but  when  coupled  with  weakness  of  mind,  by  what- 
ever cause  produced,  or  with  pecuniary  distress,  or  circumstances  of 
fraud,  it  affords  a  proper  subject  of  relief  in  equity.  McCormick  v. 
Malin,  5  Blackford's  R.,  p.  509.     (1844.) 

(Dewey,  J.  cited  Dumage  v.  White,  1  Stoanst.,  137;  Clarhson  v. 
Hanway,  2  P.  Wms.,  203  ;  3  Dessaus.  273  ;  3  Madd.,  418  ;  Stilwell  v. 
.  Wilkins,  Jac.  280.) 

CONTRACT— MAIL— STAGE. 

"Where  the  plaintiff  and  one  P.  purchased  a  mail  contract  from  the 
original  contractors,  and  executed  to  them  a  bond  for  the  performance 
of  the  contract,  and  procured  four  of  the  five  defendants  to  sign  with 
them  as  sureties;  and  afterwards  the  plaintiff  sold  his  interest  in  said 
contract  to  P.,  and  took  from  him  a  like  bond,  signed  by  the  remaining 
defendant,  with  one  of  the  others,  as  sureties ;  and  afterwards, — P. 
having  failed  to  perform  the  contract, — the  plaintiff  and  the  five  de- 
fendants signed  a  contract,  which  recited  that  the  "  undersigned"  had 
taken  charge  of  said  property,  and  by  which  they  constituted  the 
plaintiff  their  "  agent  or  superintendent"  on  said  mail  route,  for  which 
he  was  "  to  receive  a  reasonable  compensation," — and  by  which  they 
bound  themselves  to  indemriify  all  persons  who  might  assist  the  plain- 
tiff in  the  execution  of  said  business,  and  also  to  pay  the  bills  which 
had  accrued  under  tlie  plaintiff  and  P.;  it  was  held  that  the  plaintiff 
did  not  thereby  become  a  partner  with  the  defendants,  but  might  sus- 
tain an  action  against  them  on  the  conti'act. 

Where  a  written  contract  was  made  and  signed  by  a  part  of  the  de- 
fendants at  the  day  of  its  date,  and  had  been  acted  under,  it  was  held 
that,  though  signed  subsequently  by  the  other  defendants,  they  must 
be  considered  as  having  adopted  it  as  of  its  date,  and  that  it  was  equally 
binding  on  all. 

Though,  by  the  contract  the  plaintiff  was  to  receive  compensation 
for  his  services  in  stock  on  a  stage  road  at  the  expiration  of  a  contract 
with  the  Government  f()r  carrying  the  mail,  yet  he  will  not  be  preclu- 
ded from  commencing  his  action  on  book,  to  recoTer  for  such  services, 
after  the  time  limited  for  payment  has  expired. 

If,  in  such  case,  the  stock  is  disposed  of  before  the  expiration  of  the 
time  limited,  no  demand  is  necessary.  Steams  v.  Haven  et  al.,  16 
Vermont  R.,  p.  87.     (1845.) 
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Book  A^ccount.  The  auditors  reported  that  John  Stearns,  J.  W, 
Mason,  and  H.  Staunton,  having  contracted  to  carry  the  mail  from 
Burlington  to  Derby  until  July  1,  1841,  sold  and  assigned  their  con- 
tract, together  with  the  use  of  all  their  stage  property,  &c.,  to  the 
plaintiff  and  one  Palmer,  who  procured  the  defendants,  Isaac  Haven, 
Griswold,  Covin,  and  Munson,  to  sign  with  them,  as  sureties  to  the 
original  contractors,  a  bond  for  indemnity,  and  for  the  preservation  of 
the  stage  property  unimpaired.  On  the  6th  of  May,  1839,  the  plain- 
tiff sold  out  his  interest  in  said  contract  and  stage  property  to  said 
Palmer,  who  procured  the  defendants  Gr.iswold  and  Luther  Haven  to 
sign  with  him,  as  sureties,  a  bond  to  the  plaintiff 

Previous  to  March  28th,  1840.  there  was  a  failure  on  the  part  of 
Palmer  to  perform  the  contract,  and  the  original  contractors,  J.  Steams 
and  Mason,  took  possession  of  the  road  and  property,  and  transported 
the  mail ;  and,  on  said  28th  of  March,  1840,  the  plaintiff,  and  all  the 
defendants  except  Covill  and  Munson,  signed  an  agreement,  which 
recited  that  the  "  undersigned"  had  taken  charge  of  said  property,  for 
the  purpose  of  transporting  the  mail  on  said  route,  and  by  which  they 
constituted  the  plaintiff  their  "agent  or  superintendent"  on  said  road, 
for  which  he  was  to  "  receive  a  reasonable  compensation  in  stock  on 
the  road  at  the  expiration  of  the  contract;"  and  by  which  they  bound 
themselves  to  indemnify  all  persons  who  might  assist  the  plaintiff  in 
the  execution  of  said  business,  and  also  to  pay  the  bills  which  had  ac- 
crued under  the  plaintiff  and  Palmer.  The  defendants  Covill  and 
Munson  signed  said  contract  in  September  after  its  date. 

Under  this  contract  the  plaintiff  took  possession  of  the  property, 
and  superintended  and  managed  the  same,  and  made  payments,  and 
incurred  expenses,  for  which  the  auditors  reported  there  was  justly 
due  him  $500.41.  About  the  time  of  the  expiration  of  said  contract 
the  whole  of  said  property  was  used  in  the  payment  of  debts,  or  was 
disposed  of  by  the  defendants,  or  some  of  them,  so  that  nothing  re- 
mained. The  plaintiff  made  no  demand  of  the  defendants  before 
commencing  this  suit. 

The  County  Court  rendered  judgment  for  the  plaintiff,  to  which  the 
defendants  excepted. 

C.  Adams  for  defendants. 

1.  We  insist  that  the  plaintiff  cannot  maintain  any  action  against 
these  defendants,  or  any  of  them.  It  is  apparent,  from  the  facts 
stated  in  the  report,  that  the  paper  of  March  28,  1840,  had  its  origin 
in  the  failure  of  Stearns  and  Palmer,  or  of  Palmer,  to  fulfil  the 
bond  to  the  original  contractors  with  Government,  and  that  whatever 
was  done  was  to  save  the  liabilities  of  the  parties  on  their  respective 
bonds. 

The  previous  relation  of  the  parties  to  each  other  is  not  charged 
by  this  paper,  and,  in  all  that  relates  to   it,   Stearns  is   to  be  re- 
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garded   as  the  principal,  and  all  the  defendants  as  sureties  in  different 
relations. 

In  the  absence  of  any  proof  of  request,  the  law  will  imply  that  the 
defendants  acted  at  the  request  of  Stearns,  and  that  he  is  liable  to 
them  for  all  that  they  may  have  done  and  advanced. 

2.  If  any  action  can  be  maintained  by  the  plaintiff,  we  insist  that 
the  action  on  book  cannot  be  ma'intained.  The  plaintiff's  only  remedy 
is  by  action  of  assumpsit  on  the  contract  of  March  28th,  1840. 

3.  Munson  and  Cdvill  cannot  be  made  chargeable  in  any  form  of 
action  for  that  portion  of  the  account  which  accrued  previous  to 
Sept.,  1840, — the  time  when  they  became  parties  to  the  contract  of 
March  2Sth,  1840.  And,  this  being  a  joint  action,  if  it  fails  as  to  any 
part,  it  must  fail  altogether. 

4.  No  action  can  be  maintained  without  a  previous  demand, 
and  nothing  is  stated  in  the  report  to  do  away  the  necessity  of  a 
demand. 


for  plaintiff. 

I.  As  to  the  first  exception. 

1.  The  defendants  were  not  the  sureties  of  the  plaintiff.  The 
defendants  contracted  jointly,  and  Luther  Haven  never  was  surety  for 
the  plaintiff. 

2.  The  acts  which  the  defendants  agreed  to  do,  and  which  they 
have  done,  were  not  in  discharge  of  the  obligation  of  the  plaintiff. 
1.  The  giving  of  the  contract  ot  March  28th,  1840,  was  not  in  dis- 
charge of  plaintiff's  obligation.  It  was  a  purchase  of  the  property  and 
contract,  by  the  defendants,  of  Palmer.  2.  The  paying  the  debts  of 
Stearns  and  Palmer  was  not  in  discharge  of  the  plaintiff's  obligation, 
upon  which  the  defendants,  or  any  of  them,  were  his  sureties.  3.  So 
of  the  promise  to  indemnify  all  who  should  assist  plaintiff. — Roberts  v. 
Button,  et  aL  14  Vt.,  195,  and  cases  there  cited.  1  Phil.  JSv.,  531;  C.Sf 
H:s  notes,  978-9. 

II.  As  to  the  form  of  action. 

1.  The  services  and  expenditures  of  the  plaintiff  are  all  proper 
subjects  of  book  charge. —  Chellis  v.  Woods,  11  V(.,  466;  Hall  v. 
Peck,  10  Vt.,  474. 

2.  By  signing  the  contract,  plaintiff  did  not  become  a  partner,  or 
joint  contractor. —  Story's  Part ,  46, 

3.  There  is  no  merger  in  the  contract  of  March  28tb,  1840. 

III.  To  the  third  exception,  we  say, 

1.  That  all  the  defendants  are  liable  from  the  terms  of  the  contract, 
and  that  the  time  of  signature  is  immaterial. 

2.  That  the  signatures  of  Munson  and  Covill,  b]/  relation,  are  to  be 
considered  as  having  been  made   at  the  time  of  the  date  of  the  con- 
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tract. Powell  v.  Waters,  8  Cow.,  6G9;   Hatch  v.  Hatch,  9  Mass.,  307; 

Wheelu^ight  v.  Wheelivright,  2  Mass.,  452  ;  Ruggles  v.  Lawson,  13 
Johns.,  286  ;  Fletcher  v.  Austin,  11  F/l.,  447;  1  J<>A;^s.  Ca*.,  85,  no^e;  3 
Ca^nf,  261;  Heath  v.  Ross,  12  Johns.,  140;  Broughton  v.  Fuller,  9 
F^,  373  ;  i/a/Z  v.  Cazcnove,  4  jEas^,  447  ;  Hmsdill  v.  Safford,  11  Fc, 
309. 

3,  If  Munson  and  Cuvill  are  to  be  regarded  as  becoming  partners, 
or  joint  contractors,  in  September,  they  have  assumed,  with  the  other 
signers  of  tlie  contract,  the  contract,  and  the  liabilities  arising  out  of  it, 
as  they  then  xcerc. —  Story  s  Part.,  235  ;  Ex-parte  Peele,  6  Ves.,  601  ; 
Ex-parle  Jackson,  1  Ves.,  131  ;  Hope  v.  Oust,  cited  1  East,  53. 

IV.  No  demand  was  necessary  1st,  Because  the  contract  had 
been  rescinded  by  the  defendants  ;  and  2nd,  That  they  had  disabled 
themselves  from  performing  it. — Frost  v.  Clarkson,  7  Cow.,  24  ;  Dela- 
meter  v.  Miller,  1  Coiv.,75;  Hill  v.  Green,  4  Pick.,  114;  Stow  v.  Ste- 
vens,7  Vt.,  27,  and  the   cases  there  cited ;   Chit,  on  Cont.,  741,  744. 


The  opinion  of  the  Court  was  delivered  by 

Bennett,  J.  (After  stating  tbe  case.)  If  Stearns  and  the  defend- 
ants were  made  partners  as  between  themselves  by  tbis  written  con- 
tract, then  most  certainly  this  action  cannot  be  sustained.  It  is  very 
inartificially  drawn  ;  but  we  think  it  was  not  the  intention  of  the 
parties  to  form  a  partnership.  The  stage  property  was  assigned  to 
the  defendants,  and  Stearns  was  declared  to  be  their  agent,  and  was 
to  have  payment  for  his  services  in  stock  upon  the  road,  (which,  we 
suppose,  means  stage  property.)  when  the  Government  contract  had 
expired,  in  1841.  The  reasons  which  may  have  induced  the  defend- 
ants to  have  entered  into  the  contract  of  March,  1840,  cannot  be  ma- 
terial, in  giving  it  a  construction. 

Though  two  of  the  defendants  did  not,  in  point  of  fact,  sign  the 
written  contract  till  the  September  after  it  bears  date,  yet,  as  ihe  con- 
tract had  been  adopted  by  Stearns,  and  acted  under  by  him  from  its 
date,  with  the  knowledge  of  the  two  defendants,  who  in  point  of  fact 
signed  it  in  September,  must  be  considered  as  having  adopted  it  from 
the  time  it  was  signed  by  the  other  defendants,  and  it  furnishes  evi- 
dence that  the  agreement  was,  in  point  of  fact,  made  by  all  the  de- 
fendants at  that  time. 

It  is  said,  in  the  argument,  that  the  book  action  will  not  lie  in  this 
case  ;  but  we  see  no  sufficient  ground  for  this  objection.  Though 
there  is  a  special  agreement  as  to  the  manner  of  payment,  yet,  it  is 
well  settled  that  this  does  not  preclude  this  form  of  action.  The 
plaintiff,  by  the  terms  of  his  contract  with  the  defendants,  was  to 
receive  a  reasonable  compensation  in  stock  on  the  road  at  the  ex- 
piration of  the  contract  with  the  Government,  which  expired  in  July 
1841. 
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It  18  said,  there  should  have  been  a  special  demand  made  by  the 
plaintiff,  before  he  commenced  his  suit.  But  the  stock  had  all  been 
consumed  by  attachments,  and  a  demand  would  have  been  useless. 
Besides,  by  the  terms  of  the  contract,  the  time,  in  which  the  plaintiff 
was  to  receive  his  compensation  in  the  stock  upon  the  road,  had 
expired  by  its  own  limitation,  before  this  suit  was  commenced. 
Whenever  an  obligation  is  to  be  discharged  by  collateral  property  in 
a  given  time,  no  demand  is  necessary. 

The  judgment  of  the  County  Court  is  affirmed.  . 

CONTRACT— MISREPRESENTATION. 

Misrepresentations  by  one  contracting  party  to  the  other  as  to  the 
value  or  quantity  of  a  commodity  in  market,  when  correct  informa- 
tion on  the  subject,  is  equally  within  the  power  of  both  parties,  with 
equal  diligence,  do  not,  in  contemplation  of  law,  constitute  fraud. — 
Foley  V.  Cowgill,  5  Blackford's  R.,p.  18.     (1844.) 

CONTRACT— NEW  AGREEMENT. 

Where  a  party  to  a  contract  enters  into  a  new  agreement,  by 
which  the  execution  of  the  first  is  rendered  impossible,  the  other 
party  will  be  absolved  from  any  penalty,  for  failing  to  comply  with 
its  provisions. — Gorham  v.  Hayden,  6  Robinson's  La.  R.,  p.  450. 
(1845.) 

CONTRACT— PAROL  EVIDENCE. 

Where,  by  a  written  contract,  a  workman  engages  to  work  at  a 
particular  trade  for  a  year,  parol  evidence  may  be  given  that  by  the 
customs  of  the  trade,  the  workman  is  entitled  to  certain  holidays  in 
the  course  of  the  year,  for,  as  the  contract  is  in  general  terms,  and 
does  not  specify  the  particular  times  of  service,  such  evidence  ex- 
plains and  does  not  contradict  the  written  contract. — Regina  v. 
Inhabitants  of  Stoke-upon-Trent.  1  Davison  Sf  McrrivaWs  R.,  p.  357. 
(1844.) 

On  appeal  to  the  Staffordshire  Quarter  Sessions  against  an  order 
for  the  removal  of  a  pauper,  &c.  from  the  parish  of  Stoke-upon-Trent, 
*o  the  parish  of  Trentham,  both  in  the  said  county,  the  sessions  quash- 
ed the  order,  subject  to  the  opinion  of  this  (/ourt  upon  the  following 
case  : 

The  pauper's  father  was  settled  in  tne  appellant  parish.  In  the 
month  of  November,  1815,  the  pauper  was  hired  by  and  served  Messrs. 
Bourne  ^  Co.,  china  manufacturers  in  the  respondent  parish,  from  the 
11th  day  of  November,  1815,  for  nearly  two  years.  After  the  pauper 
had  been  in  the  service  some  time,  he  signed  a  writing  in  a  book,  which 
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was  also  signed  by  other  workmen  at  different  times,  and  was  as  fol- 
lows : — "  Plate  and  dish  workers.  This  day  agreed  with  Ralj)h  Bourne 
to  serve  Messrs.  Bourne,  Baker,  and  Bourne,  from  the  1 1th  November 
next,  until  the  11th  November,  1817,  at  prices,  good  out  of  oven,  as 
per  opposite  side  ;  we  agree  to  lose  no  time  on  our  own  account,  to 
do  our  work  well,  and  to  behave  ourselves  in  every  respect  as  good 
servants.  Witness  our  hands,  the  10th  day  of  January,  1815."  This 
writing  was  signed  by  none  of  the  masters,  but  was  always  left  in 
their  custody.  On  the  opposite  side  of  the  book  was  a  statement  of 
the  prices  to  be  paid  for  the  making  of  the  plates  and  dishes  at  per 
dozen. 

It  was  objected,  on  the  part  of  the  respondents,  that  the  above  wri- 
ting was  not  a  valid  agreement,  because  it  was  not  stamped,  nor  signed 
by  the  masters ;  but  the  objection  was  overruled,  and  the  writing  was 
read. 

On  the  part  of  the  respondents,  evidence  was  offered  to  show  that 
an  universal  custom  prevailed  among  china  manufacturers  to  allow 
holidays  at  certain  fixed  times  in  the  year  to  the  platers  and  dishers, 
and  that  at  these  times  tlie  latter  could,  notwithstanding  the  above 
writing  in  the  book,  absent  themselves  from  their  work  without  their 
masters'  permission.  The  evidence  was  objected  to  as  inadmissible, 
and  was  rejected. 

The  pauper  was  called  by  the  appellants,  and  proved  that  he  was 
hired  by  and  served  Messrs.  Bourne  Sf  Co.  for  nearly  two  years,  from 
the  11th  November,  1815,  as  a  plater;  that  during  that  period  he  had 
his  .Sundays  to  himself,  doing  no  work  on  those  days  ;  that  he  absented 
himself  from  his  work  at  Easter  for  two  or  thiee  days,  and  at  the 
wakes,  and  in  August,  and  that  after  these  holidays  he  returned  to 
his  work.  The  pauper  also  proved  that  he  always  had  work  of  his 
masters  that  he  might  have  done  on  the  play-days. 

On  the  part  of  the  respondents,  the  following  question  was  asked 
the  pauper  : — "  At  the  time  of  the  hiring  or  signing  the  book,  was 
any  thing  said  as  to  the  holidays  or  Sundays  that  you  were  to  have  to 
yourself  1"  This  question  was  objected  to,  as  being  a  contradiction 
of  the  terms  of  the  writing  in  the  book  :  also,  the  following  question  : — 
"  Is  it  the  custom  of  persons  employed  in  the  trade  of  dish  and  plate 
makers  under  such  a  contract  as  this,  to  have  certain  holidays  in  the 
course  of  the  year,  and  the  Sundays  to  themselves  ?"  This  question 
was  objected  to,  on  the  ground  that  evidence  of  the  custom  of  the  trade 
was  inadmissible.  The  objections  to  both  questions  were  allowed  by 
the  Court. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the 
writing  on  the  book  was  an  agreement  which  ought  to  have  been 
received  by  the  Court  1  secondly,  whether,  under  the  circumstances 
stated,  evidence  was  admissible  to  show  an  universally  prevailing  cus- 
tom among  china  manufacturers  to  allow  platers  and  dishers  holidays 
at  certain  fixed  times  of  the  year  ? 
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Thirdly,  whether  the  questions  above  stated,  or  any  of  them,  w^ere 
admissible  1 

If  the  Court  were  of  opinion  that  the  writing  was  an  agreement 
that  ought  to  have  been  received,  and  the  evidence  of  tlie  custom  was 
inadmissible,  and  that  the  questions  were  improper,  then  the  order 
of  Sessions  to  be  confirmed  ;  but  if  the  Court  should  be  of  opinion 
that  the  written  evidence  ought  not  to  have  been  received,  or  that 
evidence  of  the  custom  was  inadmissible,  or  that  either  of  the  questions 
were  proper,  then  the  Court  of  Quarter  Sessions  were  to  re-hear  the 
appeal. 

Godson  Sf  Whitmore,  in  support  of  the  order  of  Sessions.  (The 
only  point  argued  was  as  to  tlie  admissibility  of  the  questions  which 
were  rejected  by  the  Sessions.)  According  to  the  written  terms  of 
the  contract,  a  service  under  it  for  a  year  would  confer  a  settlement ; 
but,  if  an  express  exception  of  holidays  from  the  period  be  engrafted 
upon  the  contract,  no  settlement  could  be  gained  under  it. — Rex  v. 
St.  Agnes,  Burr.,  S.  C,  671  ;  Rex  v.  Ilorwick,  10  East,  489.  The 
first  question,  therefore,  was  clearly  inadmissible,  as  its  object  was  to 
vary  the  written  instrument. 

The  second  question,  also,  whether  under  such  a  contract  it  was  not 
the  custom  of  the  trade  for  the  men  to  have  certain  holidays,  was  also 
inadmissible,  and  for  the  same  reason  and  upon  the  authority  of  the 
cases  already  cited.  {Coleridge,  J. — Suppose  absences  from  work  to 
be  proved,  would  not  evidence  be  admissible  to  show  whether  they 
were  referrable  to  agreement  or  to  custom?)  It  would  not,  for  the 
question  would  still  be  open,  whether  the  master  assented  to  the  cus- 
tom ;  and  the  absences  are  sufficiently  explained  by  the  statement 
in  the  case  that  the  workmen  returned,  for  this  makes  the  absences 
referrable  to  a  dispensation  pro  tanto.  The  terms  of  the  instrument 
were  unequivocal,  and  the  master  might  have  enforced  them,  by  com- 
pelling the  service  for  the  entire  year,  exclusive  of  any  customary 
holidays.  This  shows  that  the  contract  would  'be  varied,  and  not 
merely  explained,  by  engrafting  the  supposed  custom  upon  it. 

F.  V.  Lee  If  E.  Yardly,  contra.  Every  contract  of  hiring  has 
implied  exceptions  ;  1  Nol.  P.  L.,  377,  fitk  .Ed. J  ;  and  "  evi- 
dence of  a  custom  regulating  the  matter  to  which  the  instrument 
relates,  may  be  admitted  to  annex  'incidents  toil,'  though  no  allu- 
sion be  made  to  any  custom  in  the  writing,  provided  the  custom  be  not 
inconsistent  with  it." — 2  Phill.Eth,  764,  (Sth  Ed.)  Did  the  proposed 
question,  then,  as  to  custom,  tend  to  any  thing  inconsistent  with  the 
contract !  The  contract  is  merely  to  work  from  such  a  date  to  such 
a  date,  and  does  not  exclude  the  state  of  things  supposed  by  the 
questions.  It  is  said  that  the  fact  of  the  pauper  returning  after  ab- 
sences, shows  there  was  a  dispensation,  but  that  is  not  so,  for  it  might 
be  that  wages  were  deducted  after  each  absence 
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Lord  Denman,  C.  J. — If  the  evidence  of  the  custom  had  been 
admittted,  it  might  have  convinced  the  sessions  that  no  master,  or 
v.'orkman,  would  have  entered  into  such  a  contract,  unless  on  the  un- 
derstanding that  the  custom  of  the  trade  with  respect  to  holidays  was 
to  be  imported  into  the  contract.  The  evidence  then  would  not  con- 
tradict the  written  contract,  for  the  contract  is  not  merely  to  work  frono 
one  term  to  another,  but  to  work  at  a  particular  trade,  and  the  custom 
of  the  trade  might  well  serve  to  explain  the  contract.  I  think  the  ses- 
sions were  wrong  in  rejecting  the  questions.  The  case  must  go  back 
to  be  re-heard. 

(His  Lordship  then  condemned  the  practice  of  submitting  a  case  to 
this  Court  in  such  a  form  that  its  decision  could  not  be  final. — Regina 
V.  Wisimv,  1  G.  <^-  D,,  681 5  Regina  v.  Kesteven,  1  Davison  Sf  Merri- 
vale,  113.) 

Patterson,  J.— The  contract  was  general,  and  probably  was  made 
with  reference  to  the  custom.  If  the  contract  had  been  to  serve  day 
by  day,  the  evidence  of  custom  with  respect  to  holidays  would  have 
contradicted  the  contract.  But  it  was  in  general  terms,  specifying 
merely  the  commencement  and  termination  of  the  term  of  service. 
The  evidence  was,  therefore,  not  inconsistent  with  the  contract,  and 
should  have  been  admitted. 

Williams,  J. — There  was  no  stipulation  as  to  the  hours  of  woilc, 
so  as  to  show  expressly  that  during  every  portion  of  the  period  of 
service  the  servant  was  to  be  under  the  dominion  of  the  master.  If 
any  presumption  may  be  made  that  the  parties  to  such  a  contract 
would  proceed  with  reference  to  the  custom,  on  account  of  its 
general  reception  in  the  tradoj  the  evidence  should  have  been  ad- 
mitted. 

Coleridge,  J. — It  is  commonly  understood,  I  believe,  that  in  con- 
tracts of  this  kind,  evidence  may  be  given  of  the  custom  of  trade, 
on  the  ground  that  it  may  be  fairly  presumed  from  the  notoriety  of 
the  custom,  that  parties  contract  with  reference  to  it,  although  nothing 
to  that  effect  is  expressed.  I  do  not,  therefore,  see  how  the  evidence 
could  contradict  the  contract. 

Case  sent  hack  to  the  Sessions  to  he  re-heard. 

CONTRACT— PURCHASE  OF  LAND  ON  CREDIT 

If  a  vendee,  who  purchases  land  on  credit,  and  takes  a  bond  for 
title,  when  he  pays  the  purchase-money,  fail  to  pay  according  to  the 
terms  stipulated,  the  vendor  may  consider  the  contract  at  an  end,  and 
may  lawfully  sell  to  a  third  person. — Holloway  v.  Moore,  4  Smedes  8f 
MarshaIVs  R.,  p.  594.     (1845.) 
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(Sharkey,  C.  J.,  cited  Hatch  v.  Cobh,  4  J.  C.  R.,  559  ;  Kemphill  v. 
Stme,  5  J.  C.R.,  193;  Benedict  v.  Lynch,  1  /.  C.  R.,  370.) 

CONTRACT— RECISION  OF. 

Where  a  party  has  been  led  to  enter  into  a  contract  by  the  fraud 
of  the  other  party,  he  may,  upon  discovering  the  fraud,  rescind  the 
contract,  and  recover  whatever  he  has  advanced  upon  it,  provided  he 
does  so  at  the  earliest  moment  after  he  has  knowledge  of  the  fraud, 
and  returns  whatever  he  has  himself  received  upon  it. — Masson  v. 
Bovet,  1  Denio'sR.,p.  69.     (1846.) 

CONTRACT— SALE  OF  LEASE  AND  GOOD  WILL. 

Upon  a  contract  for  the  sale  of  a  lease  and  the  good  will  of  a  baker^ 
the  assignor  agreed  that  he  would  not,  during  the  term  assigned,  solicit 
the  custom  of  or  hnoioingly  supply  bread  or  flour  to  any  of  the  customers 
then  dealing  at  the  said  premises,  without  the  consent  of  the  plaintiiF, 
under  a  certain  penalty: — Held,  not  void  as  an  unreasonable  restraint 
of  trade. — Rannie  v.  Irvine,  8  Scott's  New  R.,  p.  674.     (1845.) 

(Channell  cited  Hunlochew.  Blacklowe,  2  Wms.  Saund..,  156,  note; 
Prugnell  v.  Gosse,  AIL,  67  ;  Chesman  v.  Nainby,  2  Ld.  Ray?n.,  1456 ;  3 
Brown,  P.  C,  349  ;  Hitchcock  v.  Coker,  6  Adolph.  3f  Ellis,  438  ;  Gale 
V.  Reed,  8  East,  80. 

Byle  contra,  cited  Ward  v.  Byrne,  5  Messon  Sf  Welsby,  548  ;  Mitchell 
V.  Reynolds,  1  P.  Wms.,  181  ;  Hitchcock  v.  Coker,  6  Adolph.  &^  Ellis, 
454.) 

CONTRACT— SPECIAL. 

Wherever  the  contract  is  special,  and  the  payment  of  the  money, 
and  the  delivery  of  the  things  are  concurrent  acts,  it  is  incumbent  on 
the  plaintiff  to  entitle  himself  to  damages  for  a  breach  of  the  contract, 
to  aver,  in  the  declaration,  and  prove  an  offer  to  perform  his  part  of 
the  contract.  But  if  the  contract  has  been  rescinded  by  mutual  con- 
sent; or  abandoned  by  the  defendant,  an  action  may  be  maintained 
for  the  money  paid  on  the  contract.  Yet  the  abandonment  must  pre- 
cede the  action  ;  for  if  the  contract  is  in  force,  it  cannot  be  abandoned 
on  the  trial. — Morrison  v.  Ives,  4  Smedes  Sf  Marshall's  R.,  p.  652. 
(1845.) 

CONTRACT— STAKEHOLDER. 

A  contract  made  about  a  matter  which  is  prohibited  by  statute 
is  void,  though  the  statute  itself  does  not  expressly  declare  that  it 
shall  be  so. 
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A  bond  o^iven  to  a  stakeholder  to  indemnify  him  for  giving  up,  to 
the  winner,  money  deposited  as  a  bet  upon  an  election,  is  void,  and 
there  can  be  no  recovery  upon  it. — Columbia  Bank  ^  Bridge  Co.,  v. 
IMdeman,  7  Watts  and  Sergeant's  R.,  p.  233.     (1845.) 

Error  to  the  District  Court  of  Lancaster  county. 

Evan  Green,  Administrator  if  Preston  B.  Elder,  for  the  use  of  the 
Columbia  Bank  and  Bridge  Co.,  against  Henry  Halderaan. 

This  action  was  founded  upon  a  bond  of  Henry  Haldeman  and 
others,  to  Preston  B.  Elder,  Cashier  of  the  Columbia  Bank  and 
Bridge  Co.,  in  the  penalty  of  $4,600,  with  the  following  condi- 
tion : 

"  The  condition  of  the  above  obligation  is  such,  that  whereas  Peter 
F.  Gonter  and  Reuben  Mullison  did  bet  with  James  Caldwell, 
$2,100  on  the  general  election,  that  is,  Gonter  and  Mullison  betting 
that  David  R.  Porter  would  get  more  votes  than  Joseph  Ritner  for 
governor,  and  James  Caldwell  betting  that  he  would  not;  also, 
Reuben  Mullison  bet  with  James  Caldwell  that  Porter  would  get 
more  majority  over  Ritner  in  Berks  county  than  Ritner  would  over 
Porter  in  Lancaster  county  ;  also,  James  Collins  bet  with  Charles 
Odell,  $100  on  the  general  election,  that  is,  Collins  betting  on  Porter, 
and  Odell  on  Ritner.  And  that  all  the  above  bets  were  deposited 
with  the  said  PresroR  B.  Elder.  Now,  believing  that  Messrs,  Gonter, 
Mullison  and  Collins  are,  by  agreement,  justly  entitled  to  all  the  said 
money,  the  said  Preston  B.  Elder  giving  the  same  up  to  them : 

Therefore,  the  said  Henry  Haldeman,  James  Given,  Reuben  Mulli- 
son, Robert  W.  Houston,  James  Collins  and  Peter  F.  Gonter,  do, 
by  these  presents,  indemnify  and  save  harmless,  the  said  Preston  B. 
Elder,  his  heirs,  executors,  administrators  and  assigns,  from  any  loss 
or  damage  which  he  might  sustain  by  reason  of  giving  up  the  bets 
aforesaid,  or  any  part  thereof,  without  fraud  or  further  delay;  then 
this  obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue.'' 

After  giving  the  bond  in  evidence,  the  plaintiffs  proved  that  after 
the  money  had  been  paid  over  by  them  to  the  winner,  James  Caldwell 
had  brought  suit  against  them,  and  recovered  the  whole  amount  of 
it  from  them ;  and  that  the  present  defendant  had  notice  of  that  suit, 
and  conducted  the  defence  of  it. 

The  defence  set  up,  was  that  the  bond  was  void,  because  it  was  a 
contract  made  in  contravention  of  the  Act  of  Assembly  of  the  24th 

March,  1817. 

Hayes,  (president)  instructed  the  jury  that  the  bond  was  void,  and 
directed  them  to  render  a  verdict  for  the  defendant. 


CONTRACT — STAKPHOLDER. 
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Mr.  Findlay  Sf  Mr.  Stephens,  for  plaintiffs  in  error,  argued  that  the 
contract  sued  upon  was  not  in  violation  of  the  statute  :  the  only  ques- 
tion is,  was  it  illegal  for  the  plaintiff  to  take,  or  the  defendant  to  give, 
a  bond  of  indemnity  ?  The  plaintiff  was  not  a  party  to  the  illegal  act 
of  wagering,  and  the  contract  sued  upon  is  not  apart  but  independent 
of  thai  illegal  act.  The  object  of  the  law  was  to  prevent  betting,  that 
there  might  be  no  illegitimate  influence  upon  the  result  of  the  election  : 
now,  neither  the  plaintiff  nor  the  defendant  was  interested  in  the 
result  ;  their  contract  grew  out  of  matters  entirely  subsequent  to  it, 
and  not  dependant  at  all  upon  it.  Cited,  7  Watts,  294,  343  ;  3  Watts, 
263;  4  Burr.,  2049;  3  Tr.  R.,  418;  5  Eng.  Com.  Law  Rep.,  255  \ 
11  Wheat.,  250,  270;   II  Serg.  ^  Rawle,  155;    Strange,  1249. 

Mr.  Long,  contra.  The  contract  sued  upon  grows  out  of,  and  ex- 
pressly recites  as  its  consideration,  an  illegal  transaction  which  cannot 
itself  be  enforced;  and  if  the  plaintiffs  can  recover  here,  it  may  be 
used  as  a  device  in  every  such  case  to  avoid  the  operation  of  the  law 
against  wagering  on  elections.  The  law  must  be  enforced,  not  only 
against  the  parties  to  the  original  transaction,  but  against  all  others 
who  seek  a  legal  remedy  for  a  supposed  wrong  growing  out  of  it. 
Cited,  2  Kent's  Co7n.,  466  ;  3  Ves.,  373;  2  Stark.  Ev.,  60;  4  Yeafes,  29  ; 

4  Wash.  C.  a,  297;   1  Watts  Sf  Serg.,  281. 

The  opinion  of  the  Court  was  delivered  by 

Huston,  J. — As  long  ago  as  the  time  of  Lord  Hale,  it  was  decided, 
Carthew,  252,  that  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  any  statute,  is  a  void 
contract,  though  the  statute  itself  does  not  mention  that  it  shall  be  void, 
and  only  inflicts  a  penalty  on  the  offender ;  and  this  has  been  fully 
recognized  in  the  case  of  Smith  v.  Mitchell,   1  Binn.,  118. 

The  case  of  Pickering  v.  Reynolds,  4  Burr.,  2049,  has  been  cited 
and  relied  on.  Great  names  have  often,  in  Courts  as  well  as  out  of 
them,  given  currency  to  opinions  which  will  not  bear  examination. 
The  distinction  there  taken  between  acts  mala  in  se  and  mala  prohi- 
hita,  when  applied  to  actions  in  Court  on  contracts,  is  contrary  to  the 
cases  above  cited,   and  the  settled  law  of  England   and  this  State. — 

5  Eng.  Com.  Law  Rep.,  255 — 7. 

The  case  of  Scott  v.  Swan,  11  Serg.  Sf  Rawle,  155 — 164,  was  in 
some  measure  affected  by  the  authority  of  that  case  ;  but  even  the  lule 
there  laid  down,  that  a  plaintiff  cannot  recover  where,  by  his  own 
Hhowiiig,  he  claims  under  an  illegal  contract,  will  not  avail  the  plain- 
tiff, for  the  whole  nature  of  the  transaction  appears,  on  the  face  of  the 
bond  on  which  he  sues  ;  but  in  Smith  v.  Mitchell,  and  most  of  the  cases 
cited,  the  illegality  was  not  given  in  evidence  by  the  defendants. 

A  good  deal  was  said  about  the  want  of  honor  and  conscience  in 
the  defendants — and,  it  would  seem,  without  much  reason.  The  de- 
fendant and  his  co-obligors  were  as  much  bound  to  indemnify  the 
bank  by  paying  the  money  for  which  this  suit  is  brought,  as  Caldwell 
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was  to  pay  his  bet  to  them  ;  and  they  are  defending-  themselves  pre- 
cisely as  he  recovered,  i.  c.  on  the  illegality  of  the  transaction. 

I  have  said  the  rule  stated  in  Scott  v.  Swnn  could  not  avail  the 
plaintiffs  :  by  showing  the  bond  of  the  defendants,  they  show  by  the 
condition  that  the  whole  arose  from  a  bet  on  the  election  of  Governor 
of  this  State.  This  is  an  express  violation  of  a  positive  law,  whicli 
says  :  "  All  wagering  or  betting  on  the  event  of  any  election  held 
under  the  constitution  or  laws  of  the  United  States,  or  the  constitution 
and  laws  of  this  Commonwealth,  are  hereby  prohibited;  and  all  con- 
tracts, or  promises  founded  thereon,  are  declared  to  be  utterly  null 
and  void."  Now,  this  contract  is  in  terms  founded  on  a  bet  on  the 
election  of  Governor  in  this  State :  and  the  plaintiff,  in  order  to  give 
effect  to  such  illegal  and  void  debt,  put  himself  in  the  place  of  the 
losing  party,  and  against  his  will  and  express  notice,  paid  the  bet  for 
him,  taking  the  bond  in  suit  for  indemnity.  Whatever  sporting  or 
betting  men  may  think  or  say  about  refusing  to  pay  bets,  the  Courts 
are  bound  by  the  laws  and  by  decisions  ;  and  we  feel  no  disposition 
lo  evade  them,  more  especially  in  bets  on  elections. 

Judgment  affirmed. 
CONTRACT— WRITTEN. 

When  a  contract  is  reduced  to  writing,  that  ahme  must  be  the  evi- 
dence of  the  terms  of  the  contract ;  and  the  writing  must  receive  its 
construction  from  the  Court,  and  not  from  the  jury. —  Wason  v.  Rowc, 
16  Vermont  R.,  p.  525.     (1845.) 

COSTS. 

In  an  action  on  a  note,  the  defendant  having  pleaded  fraud,  the 
plaintiff  brought  a  witness  to  disprove  the  fraud ;  but  the  defendant 
failing  to  make  out  a  ^;?T/;ja  Jricie  case,  the  witness  was  not  called. 
Held,  that  the  plaintiff  was  entitled  to  the  expenses  of  such  witness. — 
Miller  V.  Thomson,  4  Manning  5f  Granger's  R.,  y.  260.     (1844.) 

Where,  on  the  trial  of  a  cause,  the  jury  were  unable  to  agree,  and 
were  in  consequence  discharged  by  the  Judge  without  having  given 
a  verdict,  and  the  associate  endorsed  the  record  as  a  remanet;  and 
the  cause  being  tried  again,  the  plaintiff  had  a  verdict;  Held,  that  he 
was  not  entitled  to  the  costs  of  the  first  trial. — Brown  v.  Clarke,  12 
Meesm  ^  Wclshy's  R.,  p.  25.     (1845.) 

Taylor  cited  Seeley  v.  Powers,  3  Bowl.  P.  C.  372 ;  JVood  v.  Duncan, 
5  Meeson  if  Welshy,  87  ;  Waite  v.  Spurgin,  4  Bowl.  P.  C,  575  ;  Bird  v.  Ap- 
pleton,  1  East.  Ill ;  2  Marsh.,  475  ;  Smith  v.  Halle,  6  T.  R.,  71. 

Jervis,  contra,  cited  Burchell  v.  Bellamy,  5  Burr.,  2693  ;  1  C.  Sf  M.,  203. 

Lord  Abinger,  C-  B.,  cited  Bird  v.  Appleton,  1  East,  111 ;  Seeley  v.  Pow- 
ers, 3  Doiol.  P.  C.,  372  ;  Lickbarrow  v.  Mason,  6  T.  R.,  131.) 
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DAMAGES. 

If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or  fails 
to  perform,  he  is  answerable  in  damages  to  those  whom  his  refusal  or 
failure  injures.  If  several  are  jointly  bound  to  perform  the  duty,  they 
are  liable,  jointly  and  severally,  for  the  failure  and  refusal. — Ferguson 
f.  Earl  of  Kinnoull,  9  Clark  and  Finnelh/s  Appeal  Cases,  p.  251. 
(1844.) 

(The  Solicitor- General  Sf  Worthy  cited  Green  v.  Bucklechurches,  1 
Leon.,  f.  323,  c.  456  ;  hines  v.  Tlie  Magistrates  of  Edinburgh,  Morr., 
13189;  Ashbi/v.  White,  14  State  Trials,  785;  Leing  v.  Morrison, 
Morr.,  8855;  2  Bell's  Com.,  566  ;  Strahan  v.  Stodart,  4  Fac.  Dec,  5; 
Erskine's  Bk.  1 ,  tit.  2,  sec.  32,  f.  49. 

The  Attorney-General  contra,  cited  Basset  v.  Godschall,  3"  Wils.  121 ; 
Lowther  v.  Radnor,  8  East,  113  ;  Rex  v.  Barker,  3  Burr.,1265 ;  Rex  v. 
Churchwardens  of  Weobly,  2  Str.,  1259  ;  Clark  v.  Sarum,2  Sir.,  1082; 
Rex  V.  The  Governors  of  Bank  of  England,  Doug.,  524  ;  Powel  v,  Mil- 
hank,\  T.  R.,  401,  note. 

The  Lord  Chancellor  cited  Sutton  v.  Johnston,  1  T.  R.,  493  ; 
Green  v.  Bucklechurches,  1  Leon.-,  p.  323,  c.  456 ;  iiz'cA  v.  Pilkington, 
Garth.,  171.) 

Owners  of  vessels  are  not  responsible  in  the  Court  of  Admiralty  for 
damages  wilfully  committed  by  a  master  in  their  service  and  employ- 
ment, where  the  conduct  of  such  master  is  not  within  the  scope  of  his 
ordinary  duties,  and  was  not  sanctioned  by  his  employers  at  the  time, 
nor  adopted  by  them  afterwards. —  The  Druid,  1  Robinson's  Admiralty 
i?.,  p.  391.     (1844.) 

DATE. 

Where  a  date  is  given,  both  as  a  day  of  the  week  and  a  day  of  the 
month,  and  the  two  are  inconsistent,  the  day  of  the  month  must  go- 
vern.— Ingersoll  v.  Kirby,  1  Walker's  Ch.  R.,  p.  27.    (1845.) 

DEBTOR  AND  CREDITOR. 

A  creditor  against  two  estates  for  the  same  debt,  is  entitled  to 
receive  dividends  on  the  full  amount  from  both  estates,  till  his  whole 
debt  is  satisfied. — Bonsery.  Cox,  6  Beavan's  R.,  p.  84.    (1845.) 

A  mere  volunteer,  without  any  authority,  undertaking  to  discharge 
a  debt,  does  not  succeed  to  the  rights  of  the  party  whose  debt  he  so 
discharges. — Hall's  Adm'r.  v,  Creswell,  12  Gill  if  Johnson's  R.,  p.  36. 
(1845.) 
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DEED. 

The  surrender  or  destruction  of  a  deed  of  lands,  will  not  operate  to 
revest  the  grantor  with  the  title. — Raynor  v.  Wilson^  6  Hill's  R.,  p. 
469.    (1845.) 

DEFAMATION. 

Held,  that  in  an  action  for  defamation,  either  party  may,  vpith  a 
view  to  the  damages,  give  evidence  to  prove  or  disprove  the  existence 
of  a  malicious  motive. — Pearson  v.  Lemaitre,  5  Manning  Sf  Granger's 
R.,p.  700.      (1845.) 

(Wilde,  Talfnurd  Sf  Hill  cited  Meade  v.  Dauhigney,  Peake  N.  P.  C, 
125  ;  Lee  v.  Huson,  Peake  N.  P.O.,  166  ;  CJiarlter  v.  Barrett,  Peahe  N. 
P.  C.,  32 ;  Barnell  v.  Ad-kins,  1  Manning  if  Granger,  807 ;  Qhubb  v. 
Westley,  6  Carr.  Sf  Payne,  436  ;  Plunkctl  v.  Cobbett,  5  Esp.  N.  P.  C, 
136. 

TiNDALL,  C.  J.,  cited  Rustell  v.  Macquisler,  1  Campb.^  49  ;  Geare  v. 
Britton,  Bull.  N.  P.  7  ;  Saunders  \.  Mills,  6  Bing.,  213;  Plunkett  v. 
Cobbett,  5  Esp.  N.  P.  C,  136.) 

DELIVERY,   CONSTRUCTIVE. 

A  party  purchased  from  a  tanner  a  quantity  of  hides  which  were 
undergoing  the  process  of  tanning,  and  granted  bill  for  the  greater 
part  of  the  price,  the  balance  being  to  he  ascertained  according  to  the 
weight,  after  the  process  of  tanning  was  completed  ;  the  hides  were 
then  lying  in  pits  apart  from  the  rest  of  the  tanner's  stock,  and  were 
otherwise  distinguishable  from  it ;  at  the  sale  part  of  them  were  taken 
from  the  pits  to  be  examined  by  the  purchaser  and  again  replaced,  and 
after  the  sale  the  purchaser  gave  some  directions  as  to  how  they  were 
to  be  treated,  but  no  mark  was  put  upon  them  by  him,  nor  was  there 
any  entry  in  the  tanner's  books  to  indicate  that  they  had  become  the 
purchaser's  property  ;  thereafter,  while  the  hides  were  still  in  the  pit, 
and  some  months  before  the  process  of  tanning  was  completed,  the 
tanner  became  insolvent ; — Held,  in  the  circumstances,  that  there  had 
been  no  delivery  of  the  hides  to  the  purchaser,  either  actual  or  con- 
structive, and  that  they  were  liable  to  be  attached  by  the  creditors  of 
the  bankrupt. — Boakv.  Megget,Q  Session  Cases,  p.  662.    (1845.) 

In  January  1840,  David  Anderson,  of  the  firm  of  John  Anderson 
and  Son,  tanners  at  Leslie,  applied  to  Messrs,  Boak  and  Greig,  curriers 
in  Kirkcaldy,  to  purchase  forty  Monte  Video,  and  fourteen  native 
hides,  which  were  then  in  process  of  tanning.  Greig,  a  partner  of  the 
latter  firm,  went  accordingly  to  Leslie  to  examine  the  hides.  The 
hides  were  lying  by  themselves  in  two  separate  lapping  pits  in  Ander- 
son's tan  work,  twenty-four  of  the  foreign  hides  being  in  one  pit,  and 
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sixteen  foreign  and  the  fourteen  native  hides  in  the  other  pit — the 
native  being  at  the  bottom.  There  were  no  other  foreign  hides  at  the 
tan-work,  except  the  foity  mentioned,  and  each  of  them  had  a  burnt 
raarlc  upon  it.  The  foreign  hides  were  entered  in  an  mvoice  which 
was  then  in  Anderson's  possession,  and  which  was  shown  to  Greig  ; 
and  both  the  foreign  and  native  were  entered  in  his  lapping-book, 
which  contained  an  inventory  of  them,  as  lying  in  these  two  pits.  It 
did  not  appear,  however,  whether  the  lapping-book  had  been  shown  to 
Greig  or  not.  Greig  took  out  and  examined  a  few  of  the  hides  on  the 
top  of  each  of  the  pits,  and  then  concluded  a  bargain  with  Anderson 
for  them — the  foreign  at  lOd.  and  the  native  at  lid.  per  lb.,  according 
as  they  should  weigh  when  the  process  of  tanning  was  completed. 
Greig  did  not  see  or  examine  any  of  the  native  hides,  as  they  were  at 
the  bottom  of  the  pit.  No  mark  was  put  by  Greig  on  any  of  the 
hides.  It  was  apart  of  the  agreement  that  Anderson  was  to  complete 
the  tanning,  and  those  hides  which  had  been  taken  out  were  put  into 
the  pit  again,  to  undergo  the  requisite  process,  along  with  the  others. 
On  the  same  day,  and  immediately  on  the  purchase  being  made,  Boak 
and  Greig  granted  to  Anderson  and  Son  their  bill  at  four  months  for 
c£75,  being  payment  of  a  great  part  of  the  price,  it  being  understood 
that  whatever  balance  there  should  be,  was  to  be  settled  when  the 
weight  of  the  hides  was  ascertained  after  they  were  tanned  and  dried. 
This  bill  bore  to  be  "  for  value  in  crop  hides,"  and  was  entered  in 
Anderson  and  Son's  bill-book,  but  no  entry  of  the  transaction  was 
made  in  the  other  books.  At  the  same  time  a  note  of  sale  was  granted 
by  Anderson  and  Son  in  these  terms  : — 

"  Leslie,  30th  January,  1840. 
•'  Gentlemen, — We  have  just  received  your  note  for  d£75,  over  fifty- 
four  crop  hides,  forty  Monte  Video,  and  fourteen  native,  at   lid.  per 
lb.,  and  the  forty  foreign  at  lOd.  per  lb.     We  are,  &c. 

(Signed)         "  J.  Anderson  &  Son.. 
"  To  be  delivered  so  soon  as  they  are  well  tanned. 

(Signed)  "J.  A.  &S." 

The  bill  was  discounted  by  Anderson  and  Son,  and  duly  retired  by 
Boak  and  Greig  when  due.  After  the  sale,  Greig  called  at  the  tan-pit 
several  times,  and  examined  the  hides,  and  gave  direc'ions  to  Ander- 
son's foreman  with  regard  to  them,  saying  that  they  were  his,  and 
desiring  the  tanning  to  be  hurried  forward  as  fast  as  possible  On 
one  occasion  he  cut  a  piece  out  of  a  k\v  of  them,  and  said  that  he 
did  not  consider  them  tanned  yet,  and  that  they  were  not  ready  to  go 
away. 

In  the  month  of  March,  while  the  hides  were  still  in  the  process  of 
tanning,  Anderson  and  Company  became  insolvent.  It  having  hecume 
a  question  between  Anderson  and  Company's  creditors,  and  Boak  and 
Greig,  whether  the  latter  had  acquired  a  preferable  right  to  the  hides 
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in  question  by  the  above  transaction,  or  whether  they  were  available 
to  the  s;eneral  body  of  the  creditors,  it  was  agreed  by  Boak  and  Greig, 
in  order  to  facilitate  a  settlement  of  the  bankrupts'  affairs  by  compo- 
sition that  they  should  accept  of  a  composition  along  with  the  other 
creditors,  leaving  the  question  of  right  open,  to  be  afterwards  settled. 
It  was  also  agreed  that  the  question  should  be  decided  upon  the  same 
footing  as  if  sequestration  had  been  awarded  ;  and  the  question  accor- 
dingly came  to  be,  whether,  under  a  sequestration,  the  hides  would 
have  belonged  to  the  creditors,  or  to  Boak  and  Greig.  This  agree- 
ment was  concluded  on  11th  June,  1840. 

Anderson  and  Son  accordingly  settled  with  their  creditors  by 
composition,  and  Messrs.  Megget  and  Symington,  leather  factors  in 
Edinburgh,  became  security  for  its  payment ;  they  obtaining,  as  a 
condition  of  interposing  their  security,  an  assignation  to  the  whole 
stock  and  effects  of  the  bankrupts.  Previous  to  this,  in  the  month  of 
March,  they  had  taken  an  inventory  of  the  stock  of  Anderson  and 
Son,  and  at  this  time  the  contents  of  the  two  pits  in  question  had  been 
pointed  out  to  them  by  Anderson,  as  the  property  of  Boak  and  Greig. 
The  process  of  tanning  the  hides  was  not  completed  till  the  month  of 
December,  1810,  many  months  after  the  insolvency  ;  the  hides,  at  the 
time  they  were  examined  by  Greig,  having  been  only  five  weeks  in 
the  pit. 

After  this  period,  when  the  hides  had  been  tanned  and  dried,  Boak 
and  Greig  presented  a  petition  to  the  Sheriff  of  Fife,  directed  against 
Anderson  and  Son,  to  have  it  found  that  they  had  a  preferable  right  to 
them,  and  to  have  them  delivered  over.  No  answers  were  lodged  for 
Anderson  and  Son,  and  judgment  went  against  them  by  default;  but 
appearance  was  made  in  the  process  for  Megget  and  Symington.  A 
proof  was  taken,  in  which  the  facts  above  detailed  were  established, 
and  an  attempt  was  made  on  the  part  of  Boak  and  Greig,  to  prove 
that  sales  of  the  same  nature  as  the  above  were  common  in  the  prac- 
tice of  the  trade,  and  counter  evidence  led  for  the  other  party  to  prove 
that  this  was  not  the  case. 

The  Sherifl'-substitute  decided  in  favor  of  the  petitioners,  but 
this  interlocutor  was  reversed  by  the  Sheriff,  who  found  that  the 
contract  for  the  sale  of  the  hides  had  not  been  followed  by  delivery, 
either  actual  or  constructive,  and  that  Megget  and  Symington  were  in 
right  thereof. 

Boak  and  Greig  advocated  the  case.  Megget  and  Symington 
also  presented  a  counter  note  against  the  judgment  of  the  Sheriff- 
substitute. 

Boak  and  Greig  pleaded,  in  minutes  of  debate, — That  there  had 
been  a  concluded  and  binding  sale  by  Anderson  and  Co.,  to  them, 
which  was  proved  by  the  written  contract,  and  the  bill  granted  in  im- 
plement of  it.  Transactions  of  the  same  description  as  the  present, 
by  which  hides  were  sold  while  they  were  in  the  process  of  tanning, 
and  before  they  were  finished,  were  not  unusual  in   the  trade.     The 
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contract  of  sale  was  also  followed  by  complete  constructive  de- 
livery, such  as  was  sufficient  in  the  circumstances,  and  fulfilled  all 
the  legal  requisites  of  that  mode  of  delivery. —  1  BcU'.i  Com.,  199.  In 
particular,  the  subject  of  purchase  was  both  in  existence  at  the 
time  the  sale  was  entered  into,  and  it  was  also  specific,  being  separa- 
ted and  distinguished  from  the  rest  of  the  sellers'  stock.  From  after 
the  date  of  the  purchase  also,  the  purchasers  continued  to  deal  with  it 
as  their  own  property.  Neither  was  there  any  ground  on  which  the 
respondents  could  plead  reputed  ownership,  or  maintain  that  they  had 
transacted  with  the  sellers  on  the  credit  of  the  articles  which  were 
sold,  both  because  the  purchaser  had  obtained  all  the  delivery  of  which 
the  articles  were  susceptible  while  they  were  undergoing  the  necessary 
processes,  and  also  because  the  respondents  had  been  warned  that 
this  was  the  case  by  the  sellers.  There  was  also  another  important 
requisite  of  constructive  delivery  in  the  case,  viz. — that  payment  had 
been  actually  made,  with  the  exception  of  a  small  contingent  balance, 
which  could  not  be  then  ascertained.  There  was  here  superinduced 
upon  the  contract  of  sale,  the  contract  of  locatio  operarum ;  and 
although  the  original  seller  retained  the  custody  of  the  goods  sold,  he 
did  so  only  in  his  capacity  of  workman  or  manufacturer,  the  right  of 
property  being  in  law  with  the  purchaser,  and  his  custody  having  no 
other  effect,  than  it  would  have  had  if  the  articles  in  his  hands  had 
been  originally  the  property  of  the  purchaser.—  Woods  v.  Russell,  5 
Barn.  Sr  Aid.,  942;  Lang  v.  Bruce,  10  S.  Sf  D.,  777;  Bell's  Illustra- 
tions, 38.3,  386.  The  case  of  Gibson  v.  Forbes  was  decided  in  very 
similar  circumstances  with  the  present,  and  was  a  conclusive  authori- 
ty in  favor  of  the  advocators. — Bell's  Illustrations.  387. 

Megget  and  Symington  pleaded, — That  it  was  not  mere  conveni- 
ence or  facility  to  the  dealings  of  traders,  but  only  a  necessity  of  an 
absolute  kind,  which  in  strict  principle  could  authorize  constructive 
delivery  ;  and  in  the  present  case  there  was  not  only  no  such  necessity, 
but  the  transaction  in  question  was  directly  contrary  to  the  usual 
course  of  business,  and  was  entered  into,  and  bill  granted  for  the 
price,  for  the  accommodation  of  Anderson,  who  was  in  embarrassed 
circumstances,  and  upon  the  mere  faith  of  the  transaction  being  ulti- 
mately carried  through. — 1  Bdl's  Com.  169,  170.  Besides  this,  all 
was  not  done  by  the  advocators  which  might  in  the  circumstances  have 
been  done  to  complete  the  constructive  delivery.  The  hides  might 
have  been  marked  by  them,  in  some  manner,  so  as  to  denote  the 
all  eged  transfer  of  property,  as  is  frequently  done  in  the  case  of 
growing  trees,  which  require  to  bo  cut  down  before  they  can  be 
removed.  Neither  was  the  full  price  for  the  hides  paid,  nor  was  it 
even  ascertained  what  that  price  was  to  be.  The  missive  ornote  also, 
granted  by  Anderson  and  Son,  bore  that  the  hides  "  were  to  lie  dfJi- 
vered  so  soon  as  well  tanned,"  thus  affording  evidence  that  no  delivery 
had  taken   place   at  the  time  of  the  sale.     The  present  case  was  in 
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many  points  distinguished  from  that  of  Gibson  v.  Forbes.  It  was 
clear  that  the  supposition  of  delivery  having  taken  place  in  the  pre- 
sent case  w^as  excluded  by  authority. — 1  BelVs  Com,.  180 ;  Mare's 
Notes  on  Stair,  voce  Sale,  note  M.,  90;  1  Bell's  Illustrations,  389; 
Knowles  V.  Husfall,  5  Barn.  Sf  Aid.,  134;  1  Bell's  Illustrations,  389; 
1  Bell's  Com.  171;  hoiy's  Ersk.  645,  notes;  Move's  Notes  on  Stair, 
R.  51  ;  Fraser  v.  Frishy,  8  S.  Sf  D.  982  ;  Brown  on  Sale,  525,  537, 
539;   1    Bell's  Co?n.  261. 

The  Lord  Ordinary  pronounced  as  follows  : — Finds  that  on  the  30th 
of  January,  1840,  David  Greig,  one  of  the  said  complainers,  purcha- 
sed, on  account  of  the  complainers,  from  the  firm  of  John  Anderson 
and  Son,  tanners,  Leslie,  of  which  firm  John  Anderson  was  the  sole 
partner,  forty  Monte  Video  hides  and  fourteen  native  hides,  theformer 
at  the  price  of  lOd.  per  lb,  and  the  latter  at  the  price  of  lid.  per  lb., 
the  weight  to  be  ascertained,  and  the  hides  delivered  so  soon  as  they 
were  well  tanned,  as  appears  from  the  sale  note.  No.  7  of  Process, 
delivered  to  the  complainers  :  Finds,  that  the  price  thus  agreed  to  be 
paid  by  the  contract  made  by  the  parties,  was  the  price  of  the  hides 
in  their  finished  state,  after  the  process  of  tanning,  which  was  then  in 
progress,  should  be  completed,  at  which  time  the  finished  goods,  for 
which  the  said  price  was  to  be  paid,  were  to  be  actually  delivered,  the 
same  not  being  till  then  in  a  deliverable  state  :  Finds,  that  on  the  said 
30th  day  of  .January,  the  complainers  granted  their  bills  to  John  An- 
derson and  Son,  for  <£75,  payable  at  four  months,  on  account  of  the 
price  of  the  hides  so  purchased,  the  bill  hearing  to  be  for  value  in  crop 
hides,  and  that  the  remainder  of  the  price  was  to  be  paid  when  the 
hides  were  completely  tanned  and  weighed,  and  the  full  amount  of 
price  thereby  fixed,  and  which  balance  of  price  remained  unascer- 
tained and  unpaid  at  the  date  of  John  Anderson  and  Son  stopping 
payment,  as  after  mentioned  ;  and  finds  that  the  said  bill  was  discount- 
ed by  John  Anderson  and  Son,  and  was  duly  retired  by  the  complain- 
ers when  it  fell  due  :  Finds  it  proved,  that  at  the  date  of  the  said 
purchase,  the  aforesaid  hides  were  undergoing  the  process  of  tanning 
in  the  pits  in  which  they  had  been  laid  for  that  purpose  ;  that  tliey 
had  only  been  about  five  weeks  in  the  said  pits;  that  they  required  to 
remain  there  nine  or  ten  months  more  in  order  to  complete  the  said 
process ;  and  that,  in  point  of  fact,  it  was  not  completed  till  the 
month  of  December,  1840  :  Finds  it  also  proved,  that  when  the  said 
purchase  was  made,  the  hides  were  placed  in  two  lapping-pits  apart 
from  any  other  hides,  there  being  no  other  hides  in  these  pits  ;  that 
the  said  forty  Monte  Video  hides  were  the  only  hides  of  that  descrip- 
tion then  in  the  stock  of  John  Anderson  and  Son  ;  that  these  hides 
were  branded  with  a  particular  mark,  and  were  contained  in  a  sepa- 
rate invoice ;  and  that  both  the  Monte  Video  hides  and  the  native 
hides  were  entered  in  what  is  called  the  lapping-book,  as  deposited  in 
the  aforesaid  two  particular  pits ;  that  at  the  time  of  the  purchase,  the 
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said  hides  were  pointed  out  to  the  said  David  Greig  as  deposited  in 
said  pits  ;  and  that  some  of  the  Monte  Video  hides  were  taken  out  of 
the  pits  and  inspected  by  him  ;  and  that  he  afterwards  more  than  once 
called  at  the  works  of  John  Anderson  and  Son,  and  enquired  into  the 
progress  of  the  tanning  of  the  hides  ;  and  that,  on  one  occasion  at 
least,  some  of  them  were  examined  by  him  :  But  finds  it  proved,  that 
although  the  said  hides  were  so  far  separate  and  distinct  from  the  rest 
of  the  hides  in  the  possession  of  John  Anderson  and  Son,  nothing  was 
done  either  by  marking  them  or  by  entries,  or  an  entry  of  the  transac- 
tion with  the  complainers  in  any  of  the  books  of  John  Anderson  and 
Son,  or  in  any  other  way  to  indicate  that  they  were  not  the  property 
of  John  Anderson  and  Son,  or  to  individualise  them  in  that  respect 
from  the  rest  of  their  property,  by  pointing  them  out  or  distinguishing 
them  as  being  the  property  of,  or  appropriated  to  the  complainers  : 
Finds  it  proved  that  things  continued  in  this  situation — that  is,  precisely 
the  same  situation  as  at  the  date  of  the  purchase,  with  the  excep- 
tion of  the  progress  made  in  the  process  of  tanning — till  the  14th  of 
March  1840,  when^  John  Anderson  and  Son  stopped  payment,  and  called 
a  meeting  of  their  creditors  :  Finds  that  it  has  not  been  proved 
that  there  is  any  custom  in  the  tanning  trade  of  selling  hides  when  in 
the  process  of  tanning,  and  the  purchaser  paying  or  granting  bills  for 
the  price  before  delivery  of  the  hides,  upon  the  footing  of  the  property 
or  any  right  in  the  hides  purchased  being  understood,  according  to 
the  custom  of  the  trade,  to  be  then  transferred  to  the  purchaser  as  by 
constructive  delivery  :  Finds  that  it  has  been  on  the  contrary  proved 
that  no  such  custom  exists,  and  that  what  is  proved  as  to  engaging 
hides  in  the  pit  before  the  process  of  tanning  is  completed,  is  alto- 
gether different,  the  property  of  the  hides  not  being  held  to  be  thereby 
transferred,  and  the  price  not  being  paid,  or  bills  granted  for  it,  till  the 
operation  is  finished  and  the  goods  actually  delivered  ;  and  therefore 
finds  that  the  transaction  in  question,  instead  of  being  in  conformity, 
was  in  opposition  to  the  usual  custom  of  trade  :  Finds  that,  in  these 
circumstances,  nothing  took  place  or  was  done  which  was  sufficient  to 
constitute  either  actual  or  constructive  delivery  of  the  aforesaid  hides  ; 
and  that  the  property,  or  real  right  in  them,  was  not  passed  or  trans- 
ferred to  the  complainers,  but  continued  at  the  date  of  the  bankruptcy 
of  John  Anderson  and  Son  to  be  vested  in  them,  the  sellers,  and 
that  the  said  hides  were  liable  to  be  attached  by  their  creditors,  leav- 
ing the  complainers  to  rank  for  the  price  on  the  bankrupt  estate 
along  with  the  other  creditors  ;  and  with  reference  to  the  agreement 
entered  into  by  tlie  complainers,  in  regard  to  the  decision  of  the  ques- 
tion of  their  right  to  the  said  hides  purchased  by  them  as  aforesaid, 
and  to  the  assignation  in  favor  of  the  respondents  founded  on,  and  their 
compearance  as  parties  to  the  proceedings  before  the  Sheriff  at  the 
instance  of  the  complainers,  finds  that  the  respondents,  as  coming  in 
place  of  the  creditors  of  John  Anderson  and  Son,  are  entitled  to  the 
property  of  the  said   hides ;  of  new,  and  in  terms  of  the  Sheriff's  in- 
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terlocutor  of  28th  June,  1842,  recals  the  interdict  which  had  been 
previously  granted,  refuses  the  prayer  of  the  original  petition  for  the 
complainers,  and  decerns  ;  and  finds  the  complainers,  Boak  and 
Gieig,  liable  in  expenses  in  the  inferior  Court;  and  further,  finds 
them  liable  in  tlie  expenses  in  this  Court." 
Boak  and  Greig  reclaimed. 

Lord  Justice-Clerk. — I  am  of  opinion  that  this  interlocutor  is 
substantially  well  founded.  The  case  is  of  importance,  in  order  to 
prevent  misapprehension  as  to  such  bargains  as  that  which  took 
place  here. 

The  principle  of  the  law  of  Scotland  as  to  the  contract  of  sale 
admits  of  no  doubt,  viz.  that  while  the  obligations  of  the  contract  are 
constituted  by  consent  alone,  yet  if  delivery  is  to  be  made  at  a  future 
period,  the 'property  is  not  transferred,  but  remains  with  the  seller  until 
delivery.  This  is  the  leading  principle  of  our  law,  as  it  was  of  the 
civil  law  and  of  the  general  jurisprudence  originally  of  Europe.  In 
the  postliumous  work  of  Mr.  Bell  on  Sale,  which  has  just  appeared, 
he  expresses  an  opinion,  I  see,  that  this  principle  is  attended  with  un- 
fortunate and  even  unjust  consequences.  Such  considerations  are 
immaterial  in  a  court  of  justice,  when  the  rule  is  fixed.  But  I  think 
it  right  to  state  that,  in  my  opinion,  the  principle  of  the  Scotch  law  is 
both  recommended  by  practical  justice  and  by  expediency,  and  the 
very  cases  put  by  Mr.  Bell  of  its  operation  on  bankniptcy  are,  I  think, 
illustrations  of  its  benefits  ;  for  if  loss  is  to  occur  on  bankruptcy,  I 
think  it  is  better  that  that  loss  shall  be  sustained  by  the  party  who  did 
not  protect  himself  as  he  might  have  done,  and  chose  to  trust  the  seller 
without  proper  precautions,  than  by  the  general  body  of  creditors, 
who  were  entitled  to  hold  their,  debtor  to  be  the  proprietor  of  goods 
of  which  he  was  the  ostensible  owner.  Indeed,  I  was  not  prepared  to 
find  that  the  doctrine  of  our  law  could  be  impeached  on  the  ground 
of  justice. 

Indeed  the  reclaimers  do  not  dispute  the  principle,  for  they  endea- 
vor to  make  uut  that  delivery  was  made,  although  constructive  delivery 
only.  But  it  is  important  to  remember  that  constructive  delivery, 
when  possession  remains  with  the  seller,  is  in  the  general  case  wholly 
unavailing.  It  is  not  enough  to  say  that  such  and  such  circumstances 
amount  to  constructive  delivery  <z.s  between  seller  and  buyer.  Against 
tliird  parties  and  creditors,  constructive  delivery  is  in  the  abstract  of  no 
effect  at  all  in  law.  And  in  the  limited  class  of  cases  in  which  the 
property  has  not  actually  been  removed  from  the  seller,  yet  the  article 
deemed  to  belong  to  another,  the  delivery  was  truly  not  held  to  be 
cniiRti-uctive  merely,  but  to  be  complete,  and  the  separation  of  the 
property  effectually  made  according  to  the  nature  of  the  case,  so  as  to 
avoid  false  credit  to  the  seller  from  possession. 

The  exceptions  from  the  general  rule  are  of  this  class — viz.  cases 
where  \)a.Q  possession  of  the  party  is  not  really  looked  to,  in  the  usage 
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and  from  the  nature  of  his  trade,  as  necessarily  provingthat  the  stock 
apparently  on  hand  is  his,  and  not  considered  as  creating  such  a  pre- 
ciumption  in  the  actual  business  of  that  trade.  For  instance,  goods  in 
a  printfield,  a  ship  in  the  building  dock, goods  in  working  artificers,  or 
even  grain  in  a  granary,  if  the  granary  is  what  is  called  a  public  store 
or  warehouse — the  mere  possession  in  these  cases,  .from  the  nature  of 
the  trade,  does  not  necessarily  import  or  impress  the  public  with  the 
conviction,  that  the  stock  is  all  the  property  of  the  party  in  whose 
hands  the  articles  are.  Several  of  these  trades  receive  the  property 
of  others,  to  have  certain  operations  performed  on  them.  Such  is  no- 
toriously the  character  of  their  trade.  Others  undertake,  say  to  build 
a  ship,  receiving  payments  as  the  work  advances;  or  to  improve  or 
alter  an  article  by  certain  changes  upon  it  In  many  of  these  cases 
the  article  was  not,  and  is  well  understood  as  not  likely  ever  to  have 
been,  the  property  of  the  party  in  whose  hands  it  is  seen.  In  the  case 
of  a  printfield,  a  store,  and  many  other  cases,  this  is  really  the  nature 
of  the  case.  Again,  in  many  of  the  cases  adverted  to,  the  object  of 
the  trade  is  to  have  a  supply  of  goods  in  a  certain  state  of  forwardness, 
and  then  to  sell  them  under  the  undertaking  (as  part  of  the  man's 
proper  trade)  of  completing  for  the  purchaser  the  last  operation  in 
their  manufacture  ;  so  that  possession  during  this  last  operation  does 
not  truly  hold  oat  to  the  public  the  stock  as  even  probably  tlie  property 
of  the  party.  In  such  a  case,  to  exclude  evidence  of  the  actual  fact 
of  property,  would  give  to  creditors  a  presumption  which,  in  truth, 
they  never  relied  on,  and  hold  that  to  be  the  party's  stock  which  never 
was  a  fund  of  credit  in  his  favor. 

In  considering  the  class  of  cases  mentioned  in  Mr.  Bell's  Commen- 
taries, it  will  be  found  that  this  practical  consideration  applies,  1  think, 
to  all  the  cases,  and  is  really  at  the  foundation  of  the  doctrine — viz. 
that  from  the  nature  and  objects  of  the  party's  trade,  his  possession  of 
articles  does  not,  in  the  opinion  of  the  public,  create  the  belief  that 
they  are  his  property,  and  does  not  necessarily  raise  thereby  any  credit 
in  his  favor  as  for  a  stock  of  his  own.  As  to  a  printfield,  foe  instance, 
the  public,  when  they  see  it  always  well  filled,  do  not  look  to  the  stock 
as  all  the  actual  property  of  the  bleacher.  They  know  the  reverse. 
They  look  to  the  goods  as  the  criterion  of  the  amount  of  profit  he  is 
making  by  bleaching,  and  of  the  extent  of  his  employment. 

When  it  is  said  that  the  cases  are  illustrations  of  the  effect  of  con- 
structive delivery,  I  think  the  use  of  this  term  somewhat  misleads  the 
mind,  and  directs  attention  from  the  true  state  of  the  facts.  In  these 
cases,  I  think  tlie  principle  really  at  the  fouiitlaticn  of  the  exceptions, 
is  what  I  have  stated — viz.  that  the  possession  does  no^:,  in  the  parti- 
cular and  notorious  facts  of  the  trade,  and  in  the  opinion  of  tlie  public, 
and  of  creditors  who  are  to  be  protected,  imj)ort  that  the  goods  or  stock 
are  really  the  property  of  the  party  in  whose  hands  lh(!y  are  seen  ; 
and  therefore,  that  to  exclude  proof  of  the  actual  fact,  would  give  the 
public  a  benefit,  which,  in  dealing  with  the  party,  they  did  not  truly  be- 
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lieve  they  had.  Many  of  the  cases  put  by  Bell,  are  not  cases  of  sale  at 
all,  followed  by  constructive  delivery j  but  cases  where  the  article  from 
the  first  belong-ed  to  another,  and  was  only  put  into  the  manufacturer's 
hand  for  specific  operations.  The  other  cases  are  instances  of  the  party 
carrying-  on  his  proper  trade  of  completing  unfinished  articles  for  those 
who  have  bought  them  in  that  state — it  may  be,  bought  them  from  him 
or  from  others.  In  either  case,  his  proper  trade  is  to  finish  them  off,  and 
work  them  up ;  and  the  public  know  that  when  in  that  last  stage,  to 
which  his  proper  trade  relates,  they  are  more  frequently  not  his  own 
property,  but  belong  to  others  for  whom  he  is  so  exercising  his 
trade. 

Take  the  case  of  a  working  silversmith  finishing  an  urn  or  vase — a 
case  put  by  Mr.  Bell.  What  he  is  doing  does  not  imply  property  in  the 
opinion  of  the  world.  But  take  the  other  case  of  a  silversmith,  v/ho 
may  liave  workmen,  but  has  also  a  large  shop,  and  great  stock  of 
manufactured  articles  ready  for  sale:  you  buy  one  of  his  vases,  say 
unfinished,  but  desire  it  to  be  completed,  or  some  alteration  to  be  made 
on  it.  I  am  not  prepared  to  say.  that  the  buyer  in  such  a  case  could 
follow  that  article.  In  sliort,  in  all  the  cases  put  by  Mr.  Bell,  the 
question  is  made  by  him  to  turn  too  much  on  constructive  delivery.  I 
do  nf)t  think  that  is  the  sound  principle,  nor  is  it  the  matter  to  which 
1  think  the  Court  has  generally  looked.  The  question  really  comes 
to  be,  was  the  article  necessarily  considered  by  the  public  as  part  of 
the  stock  of  the  trader,  or  did  the  possession  import,  in  the  circum- 
stances that  the  articles  were  the  proper  stock  and  property  of  the 
party  ]  Many  criteria  accordingly  have  been  in  some  cases  rejected, 
which  w(jre  all  that  occurred  in  other  cases,  and  which,  in  these  other 
cases,  seemed  to  make  out  what  is  called  constructive  delivery.  Tho 
very  same  facts  are  insufficient  in  some  cases — sufficient  in  others — 
yet  the  constructive  delivery  (if  that  had  been  the  test)  was  as  good 
in  one  as  in  the  other.  But  then,  in  truth,  the  Court  were  not  estab- 
lishing criteria  for  constructive  delivery  in  either  set  of  cases.  They 
were  judging  how  far  the  actual  possession,  considering  the  character 
of  the  trade,  excluded  the  enquiry  as  to  the  alleged  purchase.  I 
think  this  is  the  true  view  of  the  questions  discussed  in  the  case  of 
Rennie's  cattle — of  Sir  Ciiarles  Forbes,  and  others.  And  certainly 
it  is  at  the  foundation  of  the  opinion  of  the  majority  of  the  Court  in 
Paul  V.  Cuthbertson,  as  to  growing  trees,  when  the  actual  possession 
under  the  infeftment  of  what  was  growing  on  the  land,  was  held  to 
exclude  the  enquiry  as  to  a  purchase  not  completed  by  delivery. 

I  am  glad  to  find,  that  in  the  posthumous  W(jrk  of  Mr.  Bell,  to  which 
I  have  referred,  he  does  in  truth  adopt,  in  substance,  this  view  of  the 
matter,  although  he  continues  the  use  of  the  term,  "  constructive  de- 
livery." He  says,  that  in  the  cases  where  exceptiims  have  been  admit- 
ted, what  is  required  is  to  show  *'  such  fair  indications  of  the  goods 
being  sold,  as  may  avoid  any  further  credit  to  the  seller.^'  No  doubt 
he  terms  the  acts  so  recognized  as  amounting  to  this  requisite — to  be 
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constructive  delivery,  and,  when  so  understood,  the  term  may  not  be 
objectionable.  But,  in  truth,  in  considering  what  is  sufficient  according 
to  that  explanation  of"  the  principle,  you  do  not  go  merely  on  what 
passes  between  the  seller  and  buyer;  but  on  what  third  parties  might 
ascertain,  and  on  what  they  were  called  on,  from  the  nature  of  the 
trade,  to  ascertain,  or  to  be  aware  they  might  encounter,  and  on  the 
effect  and  importance  of  what  has  passed  in  the  particular  trade. 
Taking  the  term,  constructive  delivery,  in  its  strict  and  primary  mean- 
ing, I  think  it  is  objectionable  on  principles  of  Scotch  law,  and  apt 
to  mislead.  There  are  many  acts  which  unquestionably  amount  to 
constructive  delivery,  which  yet  will  not  be  sufficient  in  the  great 
majority  of  cases.  Mr.  Bell  himself  holds  the  case  of  Aitchison  wrong 
decided,  in  which  certainly  there  were  acts  clearly  amounting  to  what 
is  termed  and  taken  to  be  constructive  delivery,  if  the  term  has  any 
correct  meaning  ;  but  in  which,  as  it  was  a  private  granary  for  a  per- 
son's own  grain,  there  was  nothing  to  destroy  the  presumption  that 
the  grain  was  his  own,  or  to  exhibit  any  indication  that  it  had  been 
sold — and  hence  these  acts  were  held  by  President  Blair  to  be  wholly 
insufficient. 

Accordingly,  in  the  illustrations  given  in  this  small  treatise  on  sale, 
Mr.  Bell  shows  what  he  means  by  such  fair  indications  that  the  goods 
were  sold,  as  to  avoid  future  credit;  for  he  mentions,  1.  delivery  of 
the  key  of  the  warehouse,  so  as  to  exclude  the  seller  ;  2.  delivery  to 
a  carrier  or  wharfinger;    or,  3.  commencement  of  delivery. 

In  this  case,  nothing  whatever  is  proved  in  regard  to  the  trade  of 
a  tanner,  nor  has  been  established  as  matter  of  notoriety  by  other 
decisions,  to  show  tliat  that  trade  is  on  the  same  footing  with  that  of 
a  printfield  or  other  artificer,  notoriously  finishing  articles  which  do 
not  belong  to  them,  as  in  the  practice  of  selling  the  article  in  an 
unfinished  state,  they  preparing  and  completing  it  for  the  purchaser. 
Hence  I  must  take  this  as  a  common  case,  which  falls  within  the 
undoubted  rules  of  Scotch  law.  I  wish  to  avoid  saying  what  would 
have  been  sufficient  to  protect  the  buyer  in  this  case,  or  whether  any 
facts,  amounting  only  to  what  is  termed  consructive  delivery,  would 
have  done  in  this  case,  which  would  not  have  been  sufficient  in  the 
case  of  any  ordinary  sale.  I  see  nothing  peculiar  as  to  this  trade, 
and  therefore  I  am  not  called  upon  to  say,  'whether  an  entry  in  the 
books  of  a  tanner  would  have  been  equivalent  to  an  entry  in  the 
receipt  book  of  a  printfield.  In  many  cases,  entries  in  the  books  can 
be  of  no  avail,  and  it  is  unnecessary  for  the  decision  of  the  present 
case  to  say  whether  entries  in  the  tanner's  books  would  liave  been 
sufficient  to  protect  the  purchaser. 

An  entry  in  books,  in  most  cases,  really  is  no  proof  of  delivery  of 
any  kind,  constructive  or  symbolical.  It  chiefly  goes  to  make  the 
evidence  of  the  sale  more  patent.  And  if  a  party  has  reason  to  know 
that  the  actual  possession,  in  the  particular  trade,  does  not  import 
property  in  the  ostensible  owner,  and  is  called  on  to  enquire  before 
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he  gives  credit,  as  in  the  case  of  a  printfield,  then  the  entry  in  the  books 
is  to  be  taken  as  such  evidence  of  sale  as  avoids  false  credit.  It  seems 
to  me  to  bear  little  on  the  point  of  delivery. 

It  is  true,  there  is  one  stiong  fact  proved — viz.  removal  of  some  of 
the  hides  out  of  the  pit ;  but  then  it  is  to  be  remembered,  that  this 
was  only  for  inspection  at  the  time  of  the  purchase,  and  for  completing 
the  bargain — it  was  not  an  act  forming  part  of,  or  tending  towards, 
delivery  at  all.  Hence,  it  is  in  no  respect  analogous  to  the  removal 
of  part  of  the  goods  out  of  a  warehouse  into  a  place  whence  they  are 
to  be  put  on  a  cart,  or  any  similar  act. 

In  the  view  I  take  of  the  case,  I  think  some  of  the  findings  of  the 
Lord  Ordinary  might  be  unnecessary;  but  as  I  do  not  differ  from  them, 
and  have  fully  explained  the  grounds  of  my  opinion,  I  think  it  unne- 
cessary to  propose  any  other  judgment  than  a  simple  affirmance. 

I  have  only  further  to  say,  that  we  have  not  to  consider  what,  in 
the  ordinary  case,  may  be  the  situation  of  a  cautioner  for  a  compo- 
sition, even  after  sequestration,  in  such  a  case  as  the  present :  for  it  is 
expressly  admitted  on  record,  that  by  special  agreement,  the  caution- 
ers in  this  case  are  entitled  to  the  same  pleas  with  the  trustee  in  a 
sequestration.  Hence,  private  notice  after  bankruptcy  is  of  no  mo- 
ment, after  that  admission. 

Lord  Medwyn. — I  concur  in  your  lordship's  view.  In  the  sale  of 
moveables,  it  must  never  be  forgotten,  that  delivery  is  the  appropriate 
and  legal  mode  of  completing  the  transfer  of  property;  although  in 
some  cases,  for  the  convenience  of  trade,  a  symbolical  or  constructive 
delivery  has  been  substituted  in  the  room  of  actual  delivery  ;  but  it  is 
well  observed  in  the  work  which  carries  this  doctrine  as  far  at  least 
as  any  writer,  and  further  than  the  Court  did  in  the  case  of  Buchanan, 
that  it  is  not  even  fancied  conveniency  or  facility  to  the  dealings  of 
traders,  "but  only  a  necessity  of  an  absolute  kind,  that  can  on  strict 
principle  authorize  constructive  deliverv  ;"  and  I  think  I  may  add,  that 
wherever  constructive  delivery  is  admitted,  every  thing  must  be  done 
which  in  the  circumstances  of  the  case  can  be  done,  to  give  evidence 
of  the  sale,  though  delivery  had  not  taken  place.  In  Edie,  7th  Fe- 
bruary, 1815,  which  was  a  sale  of  hides  undergoing  the  process  of 
tanning,  which  had  been  sold  by  the  purchaser,  who  had  sent  them, 
after  acquiring  them,  to  a  tan-yard  to  a  third  party,  the  question  was 
not  with  the  owners  of  the  tan-pit  who  had  the  custody  of  the  goods, 
but  between  the  original  purchaser  and  the  buyers  from  him ;  and 
the  sale  was  not  held  to  be  complete,  because  intimation  had  not 
been  made  to  the  owner  of  the  tan-pit  where  the  hides  were  tanning. 
Now  in  the  present  case,  the  sale  took  place  on  30th  January,  1840. 
The  hides  were  at  so  early  a  period  in  the  process  of  tanning,  that 
this  operation  was  not  completed  till  the  month  of  December.  For 
the  hides,  however,  requiring  this  long  process  before  they  could  be 
of  use,  a  bill  for  .£75,  at  four  months,  was  granted,  which  was  retired 
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w^hen  due.  A  part  of  the  hides  w^ere  examined  before  the  sale,  by 
Boak  and  Greig,  the  purchasers,  and  put  back  into  the  pits — they 
were  in  two  pits  by  themselves,  apart  from  any  others ;  directions 
were  given  by  the  purchasers  to  the  servants  of  Anderson  about  them  ; 
a  small  piece  was  cut  out  of  a  few  of  them — but  no  entry  of  the  sale 
was  made  in  the  books  of  the  bankrupt,  nor  any  mark  put  upon  them 
by  the  buyers.  In  this  situation,  Anderson  becomes  insolvent,  and 
this  question  we  are  to  decide,  as  if  he  were  sequestrated  on  11th 
July,  1840.  I  do  not  say  whether,  if  these  omissions  had  been  sup- 
plied, it  would  have  been  sufficient  evidence  of  constructive  delivery. 
It  would  have  at  least  approached  nearer  the  case  of  Sir  Chas.  Forbes 
than  it  does ;  but  I  think  it  a  most  material  consideration,  that  no 
custom  has  been  proved  of  the  sale  of  the  hides  when  undergoing  the 
process  of  tanning;  and  there  can  be  no  necessity,  nor  much  reason, 
for  paying  the  price  ten  months  before  the  article  can  be  removed, 
or  any  use  can  be  made  of  it.  It  must  always  be  a  party  embarrassed 
who  wishes  to  convert  such  an  article  into  money ;  and  the  risk  which 
the  buyer  runs,  if  he  pays  the  price  before  delivery,  must,  I  should 
think,  always  be  an  element  in  fixing  the  price  ;  and  if  he  does  pay 
the  price  before  delivery,  he  should  see  that  every  thing  at  least  is 
done  which  can  be  done  to  distinguish  it  as  his  property,  such  as  to 
show  that  it  is  in  a  different  situation  from  the  rest  of  the  property  of 
the  seller ;  he  having  also  to  consider  whether  there  be  any  conve- 
nience of  trade  admitted  and  acted  on,  as  would  sanction  a  sale  in  such 
circumstances,  as  has  occurred  with  him.  I  am  of  opinion  that  that 
has  not  been  done  here,  and  that  the  property  of  the  hides  was  not 
transfened,  but  would  have  been  vested  in  the  trustee  under  a  se- 
questration. 

Lord  Moncreifp. — I  think  this  is  a  case  of  some  nicety  ;  but,  on 
the  whole,  I  am  inclined  to  adhere  to  the  Lord  Ordinary's  interlocutor. 

The  hides  were  originally  the  property  of  Anderson  &  Co, — im- 
ported or  purchased  by  them — lying  in  particular  lapping-pits  in  their 
possession,  in  the  process  of  tanning — and  entered  in  their  lapping- 
book  as  other  hides  in  other  pits  were. 

They,  or  part  of  them,  were  of  a  particular  description  ;  and,  as  I 
understand,  were  so  described  in  the  lapping-book,  which  also  referred 
to  the  particular  pits  in  which  they  were. 

So  they  stood  as  the  property  of  Anderson  and  Company,  and  in 
their  possession,  at  the  time  when  the  transaction  in  question  took 
place. 

Then  there  was  a  contract  of  sale  by  Anderson  and  Company  to 
Boak  and  Greig;  and  it  was  part  of  the  arrangement  that  the  hides 
should  remain  in  the  pits  of  Anderson  and  Company,  till  the  process 
of  tanning  should  be  completed. 

Before  the  bargain  was  concluded,  a  few  of  the  Monte  Video  hides 
were  taken  out  of  the  pit,  in  order  to  be  examined  by  Mr.  Greig,  and 
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after  being  inspected,  were  returned  into  the  pit.  After  this,  the  tran- 
saction was  Hnished  by  the  note  delivered  to  Mr.  Greig,  and  which 
bears — "  To  be  delivered  as  soon  as  they  are  well  tanned,"  and  then 
the  advoi  Mliirs  granted  their  bill  for  c£75,  in  part  payment  of  the  price, 
which  thi  y  had  afterwards  to  j'etire  from  the  bank,  when  it  was  dis- 
counted ;iy  Anderson  and  Company. 

It  further  appears,  that  afterwards  the  advocators,  or  a  servant 
instructed  by  them,  examined  the  state  of  the  hides,  and  gave  instruc- 
tions as  to  the  course  of  the  tanning  ;  and  that  on  one  occasion  Mr. 
Greig  called,  and  cut  a  piece  off  some  of  the  hides. 

It  is  not  in  evidence  that  the  entry  in  the  lapping-book  was  shown 
to  Mr.  Greig,  Anderson  being  unable  to  recollect  whether  that  took 
place  or  not.  But  it  is  clear  that  no  entry  was  made  either  in  the 
lapping-book,  or  in  any  other  book  of  Anderson  and  Company,  of  the 
sale  made  to  the  advocators,  or  bearing  that  their  hides  lay  in  the  pits, 
as  the  property  of  the  advocators. 

The  Monte  Video  hides  had  brand  marks  on  them,  but  these  marks 
were  there  before  the  transaction. 

While  the  hides  thus  lay  in  the  pits.  Anderson  and  Company  became 
bankrupt.  A  settlement  by  composition  took  place,  and  the  respond- 
ents became  the  cautioners. 

There  seems  to  be  no  doubt,  that  before  this  arrangement  the  advo- 
cators had  claimed  the  hides  as  their  property,  and  that  Anderson 
had  admitted  that  the  sale  had  taken  place,  and  that  he  had  held  the 
bides  as  belonging  to  the  advocators.  But,  by  special  agreement, 
Boak  and  Greig,  in  agreeing  to  the  composition  conditionally,  agreed 
also  that  their  rights  should  be  decided  on  the  same  footing  as  if  a 
sequestration  had  been  awarded,  and  Anderson  and  Company  had 
been  legally  bankrupt  at  that  date,  llth  June,    1840. 

In  this  state  of  the  case,  I  am  of  opinion,  1.  That  the  title  of  the 
respondents  to  claim  the  hides  cannot  be  excluded  by  the  fact,  that 
at  the  date  of  the  composition-contract,  the  claim  of  the  advocators 
was  well  known  to  the  respondents.  They  are  in  the  same  situation 
as  a  trustee  in  a  sequestration  at  that  date  would  have  been  ;  and  he 
must  have  taken  the  property  as  it  was,  though  subject  to  any  question 
which  might  l)e  raised.  2.  The  question  is,  whether,  at  the  bank- 
ruptcy, these  hides  are  to  be  considered  as  sold  and  delivered  to  the 
advocators,  or  whether  they  remained  undelivered,  and,  as  being  so, 
formed  part  of  the  sequestrated  estate  of  Anderson  and  Son. 

That  they  were  not  delivered  in  fact,  is  clear,  as  they  still  remained 
in  the  tan-pits  of  Anderson  and  Son.  But  the  question  is,  whether, 
in  the  ciammistances,  there  was  constructive  delivery. 

It  seems  to  be  sufficiently  proved,  that  these  hides  were  segregate 
and  distinct  from  the  other  hides  in  the  possession  of  Anderson  and 
Son;  and  the  advocators  plead,  that  there  was  constructive  delivery 
at  tlie  time  when  some  of  them  were  taken  out  of  the  pit  and  examin- 
ed, and  then  returned  ;  and  when  the  bargain  was  inamediately  there- 
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after  concluded,  and  a  bill  granted,  explaining  that  they  remained 
there  only  for  the  process  of  tanning,  for  which  Anderson  and  Son 
were  entrusted  with  the  possession  under  the  different  contract  of 
locatio  operarum. 

This,  certainly,  brings  it  to  a  point  somewhat  nice.  But  I  am 
inclined  to  think  that  thei'e  are  serious  defects  in  the  grounds  of  this 
plea.  1.  The  hides  were  in  the  process  of  tanning  before  the  con- 
tract. They  were  purchased  by  the  advocators  in  that  state;  and  not 
first  purchased  and  delivered,  and  then  sent  for  the  purpose  of  tanning. 
Then,  2.  The  contract  bears,  that  they  were  "to  be  delivered"  as 
soon  as  they  are  well  tanned.  It  is  difficult  to  reconcile  this  with  the 
assumption  that  they  were  already  delivered.  Delivery  is  postponed 
upon  a  condition  indefinite.  It  is  doubtful  if  the  advocators  could 
have  required  delivery  before  that  process  was  completed.  3.  No 
marks  were  put  on  the  hides,  or  on  the  pit.  I  do  not  attach  much 
importance  to  this  ;  but  the  reverse  would  have  been  a  material  fact. 
4,  No  entry  was  made  in  any  book  of  Anderson  and  Son.  This  is 
the  most  important  consideration.  I  am  not  bound  to  say  whether 
that,  with  the  other  facts,  would  have  been  sufficient  or  not.  But  it 
is  not  here.  The  hides  stood  in  the  books  of  the  bankrupts  as  their 
property.  And  the  question  is,  whether,  in  a  case  of  bankrupcy,  it 
can  be  held  that  a  change  of  the  legal  possession  had  taken  place, 
while  the  actual  possession  remained  as  it  was. 

I  think  that  it  cannot.  I  see  no  authority  for  it.  The  passage  in 
Mr.  Bell's  work  is  not  altogether  correct,  the  case  of  grpwing  trees 
having  been  decided  otherwise  ;  and  there  is  no  other  case  which 
comes  up  to  this,  even  if  that  would  have  supported  the  plea  of  the 
advocators.  The  law  of  this  country,  and  of  Europe  in  general,  is 
much  and  deeply  indebted  to  Mr.  Bell,  and  I  know  that  the  value  of 
his  works  have  been  appreciated  not  only  here,  but  in  other  coun- 
tries; but  at  the  same  time  I  hold  that  he  is  not  quite  correct  in  this 
instance.  The  nearest  case  to  the  point  is  that  of  Sir  Charles  Forbes. 
But,  in  that  case,  the  wine  had  stood  in  the  books  of  Lyall  and  Com- 
pany, as  the  property  of  Sir  Charles,  for  a  long  period  ;  and  besides, 
as  it  was  actually  delivered  before  the  sequestration,  the  question 
was,  whether  it  could  be  brought  back  under  the  Act  1696.  Tlie 
case  of  Eddie  v.  M'Kinlai/,  February  7,  1815,  quoted  by  Mr.  Mar- 
shall, does  not  seem  to  aid  his  plea.  No  similar  plea  was  raise<i 
in  that  case.  Forty-two  raw  hides  had  been  purchased  by  Vallance, 
a  tanner,  and  Watson,  a  currier,  jointly,  from  G.  and  A.  Murray, 
tanners  in  Stirling.  Ihey  were  "sent  to  the  tan-pits  of  Vallance  lo 
be  tanned."  Vallance  surrendered  his  interest  in  them  to  Watson, 
who  granted  his  bill  fjr  the  price.  Watson  re-sold  them  to  the  Mur- 
rays  ;  but  they  remained  in  tlie  tan-pits  of  Vallance  till  the  tanning 
should  be  finished.  Tlien  Vallance  became  bankrupt,  and  the  Mur- 
rays  also  were  sequestrated.  In  the  mean  time  M'Kinlay,  a  creditor 
of  Watson,  had  poinded  the  hides;   and  the  competition  was  between 
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him  antl  the  trustee  on  the  estate  of  the  ^Miinavs.  The  question 
was,  wliether  the  re-sale  to  the  Murrays,  as  an  assignation,  had  been 
sufficiently  intimated  to  Vallance,  or  the  trustee  on  his  estate.  The 
hides  had  been  sent  to  the  tan-pits  of"  Vallance  solely  for  the  purpose 
of  tanning  ;  and  there  was  no  attempt  by  his  trustee  to  say  that  they  , 
were  his  property.  They  were  held  to  lie  there  as  the  property  of 
Watson,  unless  his  assignation  to  the  Murrays  was  sufficiently  inti- 
mated. The  ultimate  decision,  after  various  opposite  interlocutors, 
simply  held  that  it  was  not,  and  that  M'Kinlay's  poinding,  as  in 
right  of  Watson,  was  preferable.  Such  a  case  cannot  apply  to  the 
present. 

On  the  whole,  though  it  is  a  very  fair  case  to  try,  and  a  hard  case 
for  the  advocators,  I  must  think  the  interlocutor  right 

I  do  not  think  there  is  any  evidence  of  a  fi.xed  usage  of  trade  to  affect 
the  question  one  way  or  the  other. 

Lord  Cockburn. — I  do  not  think  this  case  attended  with  any  diffi- 
culty. The  general  principle  of  the  law  is,  that  the  sale  of  a  moveable 
article  cannot  be  completed  without  the  actual  delivery  of  the  thing 
sold.  Constructive  delivery  is  allowed  where  actual  is  impracticable  ; 
but  the  general  policy  of  the  law  is,  to  connect  the  property  with  the 
possession,  and  to  admit  no  case  as  proper  for  constructive  delivery, 
without  something  bordering  on  necessity  ;  and  above  all,  until  the 
parties  can  show  that  they  did  every  thing  they  could  to  make  the 
delivery  actual. 

It  would,  therefore,  be  sufficient  of  itself  to  induce  me  to  adhere  to 
the  interlocutor,  that  the  purchasers  here  did  nothing  whatever,  or  at 
least  far  less  than  they  might  have  done,  to  warn  the  world  that  the 
property  had  been  transferred.  It  was  left  with  the  sellers  in  order 
that  it  might  be  manufactured,  but  it  might  have  been  actually  deliv- 
ered, and  given  back  again,  by  a  separate  transaction  ;  and  at  any  rate 
it  might  have  been  marked  as  the  purchaser's.  The  pits  in  which  it 
was  tanning  might  have  been  marked.  But  nothing  whatever  was 
done.  The  occasional  visits  of  the  purchasers,  and  their  cutting  a 
small  bit  off  a  few  of  the  hides  in  order  to  see  how  the  tanning  was 
going  on,  though  sufficient  to  evince  the  understanding  as  between  the 
original  parties,  was  perfectly  insignificant  as  between  them  and  the 
public.  Delivery,  even  constructively,  was  marked  by  no  palpable 
act. 

But  the  matter  does  not  rest  merely  upon  this  failure  by  the  parties 
to  indicate  the  transfer.  There  are  three  circumstances  which  attest 
positively  that  no  completed  transfer  was  understood,  or  intended  to 
have  been  effected. 

The  hides  M'ere  not  meant  to  be  purchased  as  mere  skins,  but  as 
tanned  leather ;  and  it  is  proved  that  the  process  of  tanning  could  not 
be  finished  for  many  months.  In  other  words,  the  article  was  not  to  be 
in  a  deliverable  state  for  a  longtime.     Accordingly,  it  is  evident,  that 
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instead  of  meaning  to  take  delivery  at  the  date  of  the  agreement,  the 
parties  meant  to  postpone  it,  and  to  defer  the  completion  of  the  pur- 
chase till  it  should  be  seen  whether  the  article  was  ever  to  be  in  the 
condition  in  which  alone  it  was  intended  to  be  bought. 

Hence  it  will  be  observed, — 1st,  That  the  original  missive  bears 
that  the  hides  were  "  to  be  delivered  as  soon  as  well  tanned  ;"  that  is, 
that  no  delivery  was  to  take  place  sooner.  2dly,  That  accordingly  the 
price  was  only  partially,  not  fully  paid,  and  indeed  could  not  be  so, 
because  it  was  not  even  fixed.  It  was  to  depend  upon  the  result  of  the 
tanning.  3dly,  and  especially,  That  the  property  was  not  transferred 
in  the  books  of  the  sellers. 

These  circumstances,  but  particularly  the  last,  take  this  case  out  of 
the  range  of  all  the  precedents  that  have  been  referred  to.  If  delivery 
were  held  to  have  taken  place  here  constructively,  I  scarcely  see  where 
we  could  stop.  This  is  an  attempt  to  deprive  creditors  of  moveable 
property,  which  they  did  not  merely  see  the  bankrupt  in  the  obvious 
possession  of,  but  which  had  not  been  paid  for  by  any  purchaser  ;  and 
which,  not  being  deliverable  till  a  distant  period,  stood  as  the  bank- 
rupt's property  in  his  own  books.  To  sustain  this  would  be  to  mislead 
the  public,  and  to  create  a  false  credit  in  favor  of  the  seller. 

The  Court  accordingly  adhered,  with  additional  expenses. 

DEMAND. 

A  demand  at  the  dwelling  house,  and  in  the  absence  of  a  party  who 
has  contracted  to  deliver  specific  articles  on  demand,  is  sufficient  to 
charge  him  with  the  value  of  such  articles. — Remick  v.  Atkinson,  11 
NtwHamf shire  R.,  f.  256.     (1844.) 

Where  goods  are  placed  in  the  hands  of  a  person,  for  sale,  to  be 
sold  by  him  on  commission,  no  recovery  can  be  had,  if  they  are  unsold, 
without  demand  for  the  return  of  the  goods  and  refusal. — Martin  if 
Van  Home  v.  Wcbh,  5  Arkansas  R.,  p.  72.     (1845.) 

(Paschal  J.,  cited  1  Chit.  PL,  363  ;   Cro.  Eliz.,  85  ;  1  Saund.,  33  a, ' 
note  2  ;   Com.  Dig.  PL  C,  69.)  , 

DEMURRER. 

The  plaintiff  cannot,  on  demurrer,  sustain  the  bill  by  waiving  the 
relief  prayed  against  the  demurring  defendant. — Griffith  v.  Ricketts,  3 
Hare's  Ch.,  R.,p.  476.     (1845.) 

A  demurrer  in  bar  of  the  action  is  a  voluntary  abandonment  of 
every  defence  in  abatement. — Fort  \.  Hundley,  5  Arkansas  R.,  p.  179. 
( 1845  ) 
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DEPOSIT. 

If  a  Bank  has  in  possession  funds  belonging  to  a  principal  debtor, 
which  she  lias  by  law  the  right  to  appropriate  in  discharge  of  his  debt 
to  herself,  and  does  not  so  appropriate  it,  his  securities  are  released 
by  this  neglect,  to  the  extent  of  such  funds.  When  a  Bank  receives 
funds  as  a  special  deposit,  she  is  bound  to  keep  them,  and  restore  the 
identical  funds  on  demand.  The  lule  as  to  a  general  deposit  is  diffe- 
rent ;  she  is  in  such  case  only  to  restore  the  like  value,  in  kind, 
with  interest. — Daivson  v.  Real  Estate  Bank,  5  Arkansas  R.,  p.  283. 
(1S45.) 

(RiNGO,  C.  J.,  cited  Commercial  Bank  of  Albany  v.  Hughes,  7  Wend., 
94;  Foster  v.  Essex  Bank,  17  Mass.,  All  ;   Story  on  Bailment^  60,  66.) 

DEVISE. 

Where  a  testator  devised  certain  property  to  his  infant  daughter,  to 
be  delivered  over  to  her  when  she  should  arrive  at  the  age  of  eighteen 
years,  and  the  daughter,  at  the  age  of  sixteen,  married  the  executor 
who  had  the  principal  management  of  the  estate,  and  possession  of  the 
property  devised,  he  must  be  considered  as  holding  it  as  executor, 
and  not  as  husband. — Price  v.  Sessions,  3  Howard's  U.  S.  R.,  p.  624. 
(1845.) 

{Crittenden  cited  1  Roper  on  Lrgacies,  378,  et  seq. ;  3  Vesey,  253, 
536  ;   1  Mcrivale,  422 ;  8  Vesey^  547  ;  2  Merivale,  363. 

Henderson,  contra,  cited  4  Hen.  4*  Munf.,  411 ;  4  Call,  321  ;  I  How. 
Miss.,  5G3  ;  3  Hotc.  Miss.,  307,  394 :  1  Wash.  Va.,  30 ;  4  How.  Miss., 
214  ;  6  How.  Miss.,  554  ;  2  Man/.,  501.) 

DISTRIBUTEES. 

A  debtor  in  Virginia  removes  to  Mississippi  and  dies,  and  adminis- 
tration is  there  granted  on  his  estate,  which  is  administered  and  dis- 
tributed according  to  the  laws  of  that  State.  The  distributees  reside 
in  Virginia:  Held,  the  distributees  are  responsible  here  for  the  debts 
of  their  intestate,  to  the  amount  of  the  assets  so  received. — Hairston 
V.  Medley,  1  Grattan's  R.,  p.  96.     (1845.) 

DIVORCE. 

An  annuity  settled  by  the  husband  on  the  wife,  on  a  sufficient  con- 
sideration, is  not  affected  by  a  divorce  which  he  subsequently  obtains 
on  the  ground  of  her  adultery. — Miller  v.  Miller,  1  Sandford's  Ck. 
R,p.  103.     (1816,) 
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(The  Assistant  Vice  Chancellor,  cited  SiHney  v.  Sidney,  3  P. 
Wms.,  269  ;  Blount  v.  Winter,  3  P.  Wms.,  276.  7iole  hy  Cox  ;  Field  v. 
Series,  1  5o5.  4-  Pm//.,  N.R.,\2i\  Shelf ord  on  Marr.  Sf  Div.,  421,42:^.: 
Roper's  Husband  and  Wife,  by  Jacob.,  134,  137.) 

DOMICIL. 

A  mere  relinquishment  of  actual  residence  is  no  abandonment  of 
domicil,  if  there  is  no  intention  to  change  it ;  as  where  a  man  leaves 
home  for  temporary  purposes,  as  for  a  voyage,  for  foreign  travel,  for 
health  or  pleasure,  or  business  of  a  temporary  nature.  In  all  such 
cases,  there  is  animus  revertendi. — Bradley  v.  Rowly,  1  Spears'  jEj.  R., 
p.  1.     (1844.) 

DOMICIL— JURISDICTION. 

The  distribution  of  intestate  personal  property,  is  to  be  governed  by 
the  laws  of  that  county  where  the  deceased  had  his  domicil,  at  the 
time  of  his  death. 

But  the  question  v^'ho  is  clothed  with  authority  to  administer  the 
assets  of  a  deceased  person  must  be  decided  by  the  tribunal  having 
jurisdiction  of  the  subject,  where  such  assets  are  situated. 

The  decision  of  a  Court  of  competent  jurisdiction,  is  conclusive 
upon  the  parties,  as  to  the  title  claimed  under  it,  and  as  to  the  facts 
directly  put  in  issue  and  determined  ;  so  that  such  title  or  facts  cannot 
be  again  contested,  between  the  same  parties,  in  the  same  court,  or 
any  other.  And  where  the  court  has  a  peculiar  and  exclusive  jurisdic- 
tion, its  decree  is  binding  upon  the  judgment  of  any  other  court,  in 
which  the  same  subject  comes  immediately  into  controversy. 

These  principles  are  applicable  to  the  sentences  of  foreign  Courts, 
and  especially  to  the  decisions  in  the  several  States  of  this  Union, 
which,  by  the  Constitution,  are  to  have  the  same  effect  in  other  States 
as  in  the  State  where  they  were  made. 

Where  the  deceased,  though  born  and  educated  in  this  State,  (Conn.,) 
had,  for  a  long  time,  made  the  city  of  New-York  his  plac«  of  business  ; 
had  placed  most  of  his  property  there  ;  had  there  left  the  evidence  of 
his  debts  ;  and  there  his  debtors  resided,  the  Surrogate  of  the  city  of 
Ki^r-Yor/i,  to  whose  jurisdiction  the  "subject  appertained,  after  a  full 
hearing  of  the  parties,  granted  administration  to  A.,  an  inhabitant  oi 
this  State,  who  took  possession  of  the  assets  of  the  deceased,  and 
removed  them  to  his  residence  here  ;  after  which,  Tx,  one  of  the  par- 
ties before  the  Surrogate's  Court,  took  out  administration  on  the  same 
estate  from  the  Court  of  Probate  here,  and  then  brought  trover  against 
A.  for  the  chattels  of  the  deceased  in  his  hands;  ii  roas //eld,  that  the 
decree  of  tlie  Surrogate's  Court  afforded  A.  a  complete  protection,  and 
consequently,  the  action  was  not  sustainable. — Holcomh  v.  Pkelps,  16 
Connecticut  R.,  p.  127.     (1845.) 
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This  was  an  action  of  trover,  for  sundry  articles  of  personal  pro- 
perty, promissory  notes  and  moneys,  which  the  plaintiff  claimed  as 
administrator  of  Richard  Adams,  deceased. 

The  cause  was  tried  at  Hartfurd,  January  term,  1844,  before  Wil- 
liams, C.  J. 

RicJiard  ^^/a?;?^  was  born  and  brought  up  in  this  State;  but  had 
long  done  business  in  the  city  of  Ncic-YorJc,  and  as  master  of  a  vessel, 
had  commenced  his  voyages,  by  sailing  from  that  port.  He  died  at 
Habokcn,  in  tlie  State  of  New  Jersey,  on  the  2d  of  July,  1838,  intestate, 
leaving  neither  widow  nor  issue,  but  a  mother,  one  sister  of  the  whole 
blood,  who  was  wife  of  the  plaintiff,  and  one  brother  and  five  sisters  of 
the  half  blood,  all  or  most  of  whom,  at  the  time  of  his  death,  resided 
in  this  State.  On  the  day  of  his  death,  he  left  his  place  of  residence 
in  the  city  of  ]Scw-York,^.r\d.  went  to  Hobokcn,  expecting  to  return  im- 
mediately, but  died  there  suddenly. 

All  the  personal  property,  for  which  the  plaintiff  claimed  any  right 
to  recover,  was  actually  in  the  city  of  Nciv-York  at  the  time  oi^  Adams* 
death,  except  such  wearing  apparel  as  he  then  had  on  his  person.  The 
notes  and  other  evidences  of  debt  were  also  there;  and  there  too  the 
debtors  lived. 

Shortly  after  the  death  of  Adams,  the  defendant,  who  was  his  bro- 
ther of  the  half  blood,  residing  in  Windsor,  in  this  State,  went  to  the 
city  of  Ncic-  York,  and  there  took  administration  upon  his  estate,  which 
was  granted  by  the  Surrogate's  Court  of  the  city  of  New- York,  having 
jurisdiction  of  the  subject;  gave  bonds  according  to  the  laws  of  the 
State ;  made  and  returned  an  inventory,  embracing  the  property  in 
question  ;  and  then  brought  that  propeity  to  Windsor.  He  afterwards 
proceeded  to  settle  said  estate,  and  completed  the  settlement  thereof 
according  to  the  orders  of  said  Court,  and  the  laws  of  the  State  of 
Nc20-  York  ;  and  rendered  an  account  of  his  administration  to  said 
Court. 

It  was  proved  and  admitted,  that  if  Adams  was  domiciled  in  the  city 
of  New-York,  at  the  time  of  his  death,  his  mother,  his  sister  of  the 
whole  blood,  and  his  brother  and  sisters  of  the  half  blood,  were  each 
entitled  to  an  equal  share  of  his  personal  estate  ;  but  if  he  was  domi- 
ciled in  Windsor,  in  this  State,  his  sister  of  the  whole  blood  was  his 
only  heir  at  law.  After  a  full  hearing  of  the  parties,  the  Surrogate 
found,  that  Adams  was,  at  the  time  of  his  death,  domiciled  in  the  city 
of  New-York,  and  directed  that  said  estate  should  be  distributed 
according  to  the  laws  of  the  State  o'l  NewYork,  equally  to  the  mother, 
the  sister  of  the  whole  blood,  and  the  brother  and  sisters  of  the  half 
blood.  The  plaintiff  and  his  wife  received  and  accepted  her  distribu- 
tive share,  as  did  each  of  the  other  distributees. 

On  the  6th  of  July,  1841,  the  plaintiff  took  administration  on  the 
estate  of  Adams,  in  this  State,  granted  by  the  Court  of  Probate,  for 
the  district  in  which  the  town  of  Windsor  is  situated  ;  gave  a  bond  aa 
required  by  law,  for  the  faithful  execution  of  Ins  trust ;  and  procured 
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an  order  limiting  the  time  for  the  exhibition  of  claims.  Shortly  after- 
wards, the  plaintiff  made  and  returned  to  the  Court  of  Probate,  an 
inventory  of  some  part  of  Adams'  property  sought  to  be  recovered  in 
this  suit;  but  no  administration  account  was  ever  rendered  by  him  ; 
nor  did  it  appear  that  any  creditor  had  ever  exhibited  to  him  any 
claim  against  said  estate,  although  the  time  limited  for  the  exhi- 
bition of  claims,  and  the  rendering  of  his  administration  account,  had 
long  since  expired.  Here  his  administration  ended.  Soon  after- 
wards, and  before  any  order  of  distribution  was  made,  he  demanded 
the  property  in  question  of  the  defendant,  which  he  refused  to 
deliver. 

From  the  evidence  before  the  Couit,  the  plaintiff  claimed  to  have 
proved,  that  Adams,  at  the  time  of  his  death,  was  domiciled  in  Windsor, 
in  this  State  ;  and  the  defendant,  that  he  was  domiciled  in  the  city  of 
New-  York. 

The  defendant  also  claimed,  as  matter  of  law,  that  the  proceedings 
before  the  Surrogate,  in  JVczi-- Yor/^,  especially  his  finding  and  decree  in 
respect  to  the  domicil  of  Adams^  and  the  distribution  of  his  pro- 
perty, were  final  and  conclusive  upon  the  parties ;  and  that  the  plain- 
tiff was  precluded  from  denying  the  fact  of  domicil  so  found,  or 
claiming  that  the  distribution  was  not  according  to  law;  and  conse- 
quently, that  the  defendant  was  not  liable  in  this  action. 

The  plaintiff,  on  the  other  hand,  claimed  that  neither  the  proceed- 
ings before  the  Surrogate  in  A^cm;- YorZ;,  nor  the  facts  admitted  and 
proved  on  the  trial  of  this  cause,  furnished  any  ground  of  defence  to 
the  action. 

The  Court  instructed  the  Jury,  that  the  proceedings  before  the  Sur- 
rogate, and  his  finding  and  decree,  were  not  conclusive  against  the 
plaintiff  and  Jiis  wife,  or  either  of  them,  but  that  the  enquiry  was  still 
open  in  this  cause,  where  the  domicil  of  Adams,  at  the  time  of  his 
death,  was  ;  and  that,  as  the  plaintiff  was  now  suing  as  administrator, 
those  proceedings  were  not  evidence  against  him  in  his  representative 
capacity :  that  if  the  Jury  should  find,  that  Adams  was  domiciled  in 
the  city  of  New-  York,  at  the  time  of  his  decease,  the  plaintiff  could 
not  recover  in  this  action,  notwithstanding  the  defendant  had  removed 
the  property  into  this  State  :  that  if  they  should  find  that  Adams  was, 
at  the  time  of  Ills  decease,  domiciled  in  Windsor,  and  not  in  the  city 
of  Nnc-York,  the  defendant  was  liable  in  this  action,  and  it  would  be 
their  duty  to  return  a  verdict  accordingly;  and  the  rule  of  damages 
would  be  the  value  of  the  property  in  the  hands  of  the  defendant,  in 
this  State,  at  the  time  of  the  demand  made. 

The  Jury  returned  a  verdict  for  the  plaintiff,  in  accordance  with  the 
direction  of  the  Court  ;  and  the  defendant  moved  for  a  new  trial  for  a 
misdirection. 

Hungerford  &(  Chapman,  in  support  of  the  motion,  contended  :  i. 
That  the  judgment  of  the  Surrogate's  Court,  in   New-  York,  was  con- 
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elusive.  It  is  to  be  observed,  in  the  first  place,  that  the  law  in  regard 
to  the  administration  and  distribution  of  intestate  personal  property, 
is  a  branch  of  international  law. — 2  Kent's  Com.,  345.  See,  also  Lord 
Tlmrlow's  remarks  in  Bruce  v.  Bruce,  2  Bos.  8f  Pull.,  j).  230,  n.  2.  The 
decision  of  a  Court  of  competent  jurisdiction  proceeding  in  rem,  the 
property  being  within  its  jurisdiction,  is  final  and  conclusive. — /Zo.se  v. 
Himehj,  4  Crancli,  241  :  Hudson  v.  Gucsfjer,  4  Crunch  293  ;  Williams 
V.  Amory,  7  Cranch,  429 ;  Brown  v.  Union  Lis.  Co.,  4  Daij,  179  ;  Deni- 
son  V.  Hyde,  6  Conn.,  508  ;  Hall  v.  WiUiarns,  10  Pick.,  241  ;  Fay  v. 
Haven,  3  Metcalf,  109.  3.  The  judgment  in  question  is  made  conclu- 
sive, by  the  Constitution  of  the  United  States,  art.  4,  sec.  1  ;  Russell 
V.  Briggs,  9  Mass.,  462  ;  Hall  v.  Williams,  6  Pick.,  238  ;  Thurher  v. 
Blackhourn,   1  iV.  Hamp.,  242. 

2.  That  conceding  that  the  decision  is  not  conclusive  as  to  the  distri- 
bution— or  would  not  be,  aside  from  the  conduct  of  the  present  plain- 
tiff,— yet  his  appearance  in  court,  and  his  acceptance  of  the  distribu- 
tive share,  rendered  it  so. — Norton  v.  Cook,  9  Conn.,  321;  Clayx. 
Smith,  3  Peters,  411  ;    Van  Hook  v.   Whitlock,  26  Wend.,  54. 

3.  That  tlie  defendant  was  not  liable  to  be  sued  here  for  the  pro- 
perty in  his  possession,  in  an  action  at  law. — Curriev.  BircJiam,  1  Dowl. 
Sc  Ryland,  35;  Story's  Conjl.  of  Laws,  sec.  514  a,  5lih,p.  432  ?i;  Se- 
lectmen of  Boston  V.  Boylston.,  2  Mass.,  384 ;  Goodwin  v.  Jones,  3  J\Tass., 
514  ;  Davis  v.  Estey,  8  Pick.,  475;  Dawes  v.  Head,  3  Pick.,  128 ;  Doo- 
little  v.  Lciois,  7  J.  C.  R.,  45. 

Toucey  Sf  Perkins,  contra,  remarked  that  Holcomh,  the  present 
plaintiff,  being  administrator,  by  the  laws  of  this  State,  had,  of  course, 
frima  facie  right  to  the  property  of  the  deceased,  which  he  found  here. 
They  then  contended, 

1.  That  the  deceased  being  domiciled  here,  as  the  Jury  have 
found,  the  plaintiff's  right  superseded  that  of  the  iVc'^-iW^  adminis- 
trator. 

2.  That  the  Surrogate's  proceedings  were  inadmissible,  on  the 
trial,  as  evidence  of  the  domicil  of  the  deceased. — 1  Stark.  Ev.,  I9l  ; 
Deneale  v.  Stump,  8  Peters,  328  ;  Aldrich  v.  Kinney.  4  Conn.,  380  ;  O*- 
good  v.  Manhattan  Company,  3  Cow.,  612;  Borden  v.  Fit<:h,  15  J. 
R.,121. 

3.  That  if  those  proceedings  were  admissible  in  evidence,  they 
were  no  bar  to  proceedings  in  our  courts.  They  could  not  preclude 
our  courts  from  acting  on  the  question,  by  anticipating  the  action  of 
our  courts.  The  question  of  jurisdiction  is  always  open. — Elliott  v. 
Pcirsol,  1  Peters,  32S;  Aldrich  v.  Kinney,  A  Conn.,  ZS2;  Hall  v.  Wil- 
lia'ns,6  Pick.,  232;  Cdmphellw.  Tousey,  7  Cow.,  di  ;  Glenn  y.  Smith,  2 
Gill  &f  Johnson,  493. 

4.  That  the  plaintiff's  appearance  in  the  Surrogate's  Court  to  con- 
test the  legality  of  its  proceedings,  and  his  subsequent  acceptance  of 
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a  distributive  share,  constituted  no  waiver  of  his  rights. — Martin  v. 
Fale,  6  S/iej).,  23. 

Williams,  C.  J. — The  great  question  before  the  Jury  was,  where 
was  the  domicil  of  Adams  ?  Was  it  in  Windsor,  Connecticut,  or  in  the 
city  of  New-York?  And  it  seems  to  have  been  assumed,  that  the 
rights  of  the  plaintiff  must  depend  upon  the  decision  of  that  ques- 
tion. 

Befoi-e  making  a  particular  examination  of  that  question,  it  may  be 
well  to  notice  some  general  principles,  which  may  have  an  influence 
in  the  result  in  this  case,  though  they  were  not  disputed.  The  decision 
of  a  cuurt  of  competent  jurisdiction  is  final  and  conclusive  upon  the 
parties,  and  as  to  the  title  claimed  under  it. — Rosev.Himely,  4  CrancJi, 
241;  Gelston  v.  Hoyt,  3  Wheat.,  315.  And  a  fact  which  has  been 
directly  tried  and  determined,  by  a  court  of  competent  jurisdiction, 
cannot  be  again  contested  between  the  same  parties,  in  the  same  court 
or  any  other. — Hopkins  v.  Lee,  6  Wheat.,  1 13  ;  Elliott  v.  Peirsol,  1  Pe- 
ters, 34.  If  a  decree  thereon  is  in  legal  form,  it  is  complete  evidence 
of  its  own  validity. — Sprattv.  Spratt,  4  Peters,  408.  And  where  the 
court  has  a  peculiar  and  exclusive  jurisdiction,  its  decree  is  binding 
upon  the  judgment  of  any  other  court,  in  which  the  same  subject 
comes  immediately  into  controversy. 

It  is  familiarly  known,  in  its  application  to  the  sentences  of  eccle- 
siastical courts,  in  the  probate  of  wills,  and  granting  of  administration. 
—Allen  V.  Dundas,  3  T.  R.,  125  ;  Gelston  v.  Hoyt,  3  Wheat.,  315  ;  Rock- 
well V.  Sheldon,  2  Day,  312.  And  this  is  equally  applicable  to  the 
sentences  of  foreign  courts,  as  our  own  ;  and  when  they  act  upon  the 
property,  those  decrees  are  binding  everywhere. — Rose  v.  Himely, 
4  Cranch,  241  ;  Williams  v.  Armroyd,  7  Cranch,  423  ;  Broion  v.  Union 
Ins.  Co.,  4  Day,  179.  And  more  particularly  is  this  applicable  to  the 
decisions  in  the  several  States  of  this  Union,  which,  by  the  Constitu- 
tion, are  to  have  the  same  effect  in  other  States  as  in  the  State  whei'e 
they  were  made,  and  are  entitled  to  full  faith  and  credit. — Mills  v. 
Daryce,  7  Cranch,  481  ;  Sfarhuck  v.  Murray,  5  Wend.,  148.  But,  to 
entitle  the  judgments  or  decrees  of  a  court  to  such  respect,  that  court 
must  be  acting  within  the  sphere  of  its  authority  ;  for  if  it  acts  with- 
out authority,  its  orders  or  decrees  are  regarded  as  nullities- — Elliott 
v.  Peirsol,  1  Peters,  35  ;  Thompson  v.  Tolmie,  2  Peters,  163.  For  the 
operation  of  any  judgment  must  depend  upon  the  power  of  the  court 
to  render  that  judgment,  or  whether  they  had  jurisdiction.  It  must 
follow,  of  course,  when  such  a  judgment  is  brought  forward  as  a  ground 
of  recovery,  or  as  a  defence,  the  court  who  are  called  to  act  upon  it, 
must  enquire  wliether  the  court  rendering  it  had  jurisdiction  or  not. — 
Rose  V.  Himely,  4  Cranch,  241  ;   Slocum  v.   Wheeler,  1  Conn..  449. 

As  then  it  is  not  denied,  that  the  Surrogate's  Court  in  New  York, 
made  the  decree  upon  which  the  defendant  relies,  the  question  is  nre- 
sented, — Does  it  afford  iiim  a  complete  protection  ^ 
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That  this  cduri  was  a  court  of  record,  was  not  denied.  But  it  was 
claimed  by  the  pluititifF.  that  the  real  question  was,  who  should  inherit 
this  property,  and  what  should  be  the  law  of  succession,  the  law  of 
New  York,  or  the  law  of  Cunnccticut ;  and  this  they  said  must  depend 
upon  the  domicil  of  the  deceased  ;  and  as  the  jury  had  found  the  domi- 
cil  of  Adams  to  be  in  Connecticut,  therefore,  the  law  of  Connecticut 
must  govern. 

It  certainly  is  now  a  settled  principle  of  international  law,  that  per- 
sonal property  shall  be  subject  to  that  law  which  governs  the  person 
of  the  owner;  and  that  the  disposition,  distribution  of,  and  succession 
to  personal  property,  wherever  situated,  is  to  be  governed  by  the  laws 
of  that  country  where  the  owner  or  intestate  had  his  domicil,  at  the 
time  {.f  his  death. — SoinfrviUc  v.  Lord  Somcrville,  5  Ves.,  Jr.,  7S6  ; 
Sill  v.  Worsivick,  1  II.  Bla.,  690  ;  Deseshats  v.  Berquier,  1  Binn.,  336  ; 
Dawes  V.  Head,  3  Pick.,  128.  And  it  would  seem  to  follow,  that  if 
this  court  can  legally  ascertain  the  fact  that  Adams'  domicil  is  in  this 
State,  they  will  distribute  the  property  that  is  subject  to  their  disposal 
according  to  the  law  of  his  domicil.  So  far  as  it  regards  the  property 
in  this  State  in  tlie  hand's  of  the  plaintiff,  therefore,  there  can  be  no 
doubt.  But  the  question  is  as  to  the  personal  property  left  in  the  State 
of  New  York,  and  distributed  under  the  order  of  their  courts.  Can 
this  court  enquire  whether  it  has  been  properly  done,  or  done  in  the 
same  manner  as  we  sliould  do  it "?  And  to  determine  that  question, 
we  are  to  look  not  merely  at  the  place  of  domicil  of  the  deceased  ; 
that  fact  may,  in  our  opinion,  be  one  way ;  but  if  a  court  competent 
to  settle  it  has  decided  otherwise,  we  may  be  precluded  from  examin- 
ing the  question. 

We  are  then  to  enquire,  whether  that  question  has  been  decided, 
by  a  court  having  competent  jurisdiction;  and  if  it  has,  whether  we 
can  in  any  way  attack  that  judgment. 

That  the  Surrogate's  Court  in  New  York  has  authority  to  giant 
letters  of  administration,  and  distribute  estates  in  a  manner  similar  to 
our  Courts  of  Probate,  and  to  the  Ecclesiastical  Courts  in  Great  Bri- 
tain, has  not  been  denied.  The  statutes  of  the  State  e.xpressly  give 
that  power. — 2  Rev.  Stat.,  95,  sec  71  ;  2  Rev.  Stat.,  220,  sec.  I. "  And 
that  the  decrees  of  this  court,  while  unannulled,  and  unappealed  from, 
are  final,  so  that  an  action  of  debt  will  lie  upon  them,  has  been  decided, 
by  ihe  Supreme  Court  o(  New  York. — Dubois  v.  Dubois,  6  Cow.,  494. 

Tlie  remaining  question,  then,  is,  vvhether  the  Surrogate's  Court  in 
r\'''/'  York  hud  furisdiction  in  this  case. 

It  is  said,  the  intestate  was  domiciled  here,  and  administration  was 
taken  out  here  ;  and  shall  the  administrator  in  Nio  York  j^revail, 
becau.se  he  was  first  in  the  race  ?  Certainly,  that  can  be  no  good  rea- 
son. This  it  is  said  is  tlie  principal  administration,  because  the  domicil 
ot  the  deceased  was  here.  But  the  Court  in  New  York  has  made  a 
similai-  decisirin — that  the  deceased  was  domiciliated  in  that  State. 
It  was  said,  however,   he  may  be  domiciliated  in  both  States  ;  and  if 
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this  is  so,  it  is  apparent  that  other  considerations  must  be  regarded, 
when  we  are  settHng  the  question  of  jurisdiction  ;  and  the  defendant 
claims,  that  the  place  where  the  goods  were  situated  at  the  time  of 
the  death  of  the  intestate,  must  regulate  the  jurisdiction. 

The  answer  is,  that  personal  property  has  no  situs,  but  follows  the 
person  of  the  owner ;  and  that  this  court  has  holden  as  to  debts  gene- 
rally ;  that  there  is  no  color  for  the  idea  that  tliey  are  impliedly  located 
in  the  State  where  the  debtor  resides ;  but,  on  the  contrary,  they  are 
now  universally  treated  as  having  no  situs  or  locality. — Atwood  v. 
Prof.  Ins.  Co.,  14  Conn.,  502.  The  broad  language  made  use  of 
above,  seems  to  sanction,  in  some  rfleasure,  the  position  taken  below. 
But  it  no  doubt  was  intended  rather  as  a  general  rule,  than  as  one 
applicable  to  every  case.  And  we  are  satisfied,  upon  a  review  of 
the  authorities,  that  the  above  position  cannot  extend  to  the  case  be- 
fore us. 

It  is  apparent,  that  the  goods  of  a  person  who  dies  intestate,  must 
necessarily  be  subject  to  be  disposed  of,  under  such  regulations  as  the 
sovereign  authority  of  the  country  shall  judge  reasonable  and  proper. 
Accordingly  it  has  been  holden,  by  some  of  the  nations  of  Europe, 
that  all  the  goods  of  a  stranger  dying  in  their  country,  become  the 
property  of  the  king.  And  in  the  country  from  which  we  derived  our 
laws,  anciently  whenever  a  person  died  intestate,  the  king,  as  the 
pare?is  patricR,  and  general  trustee  of  the  kingdom,  took  possession  of 
hia  effects.  It  was  indeed  done  ostensibly  to  secure  a  proper  dispo- 
sition of  the  property  ;  but  it  was  under  the  regulation  of  the  sovereign 
power. — 9  Coke,  38.  After  a  time,  this  power  was  granted  to  the 
ordinary  or  bishop,  who  disposed  of  tlie  goods  received  under  ii,  as 
was  claimed,  f)r  pious  uses,  until  the  Ecclesiastical  Coutts  were  com- 
pelled to  appoint  administrators  ;  and  finally,  a  law  was  passed,  com- 
pelling and  regulating  distributions  of  the  property  among  the  relatives 
of  the  deceased. — Plowd.,  C,  277.  The  sovereign  power  of  the  coun- 
try, therefore,  gives  to  property  so  located  a  situs,  from  which  it  cannot 
escape.  And  this  power,  if  used  with  discretion,  is  a  salutary  power, 
and  ought  not  to  be  complained  of.  The  property  of  individuals  in  a 
foreign  country,  is  under  the  care  and  guardianship  of  the  laws  of  that 
country.  The  owners  frequently  acquire  credit  upon  the  strength  of 
such  property  ;  and  it  would  seem  to  be  just  that  the  sovereign  j)ower 
which  guarded  it,  should  direct  that  it  should  be  fairly  applied,  and 
not  suffer  it  to  be  withdrawn  by  persons  over  whom  they  can  have  no 
control. 

A  respectable  judge  in  another  State  has  remarked,  that  the  goods 
of  an  individual,  in  their  totality,  ought  to  be  considered  as  the  goods 
of  the  nation,  in  regard  to  other  Stales.  They  in  some  sort  really 
belong  to  it,  from  the  rights  it  has  over  its  own  citizens,  because  they 
make  a  part  of  the  sum  total  of  its  riches,  and  augment  its  power. — 
Yeatcs,  J.,  1  Binn.,  347.  Accordingly,  it  soems  to  be  the  common  law 
of  every  country  and  of  every  state,  that  if  one  claims  the  goods  of  a 
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deceased  person,  he  must  do  it  under  such  regulations,  and  subject  to 
such  disposition,  as  the  laws  of  that  State  have  imposed. 

It  is  therefore  now  well  understood,  that  an  executor  or  adminis- 
trator, by  virtue  of  his  appointment  in  one  State  or  country,  derives  no 
authority  to  seize  the  goods  of  the  deceased,  or  to  bring  actions  for 
his  debts,  in  another  country  or  State,  unless  he  obtain  new  powers, 
and  give  new  security  in  the  State  or  country  where  such  goods  are, 
or  such  debtors  reside. — Rilerj  v.  Riley,  3  Day,  74;  Story's  Conjl.  oj 
LaiDS,  4"23,  n.  2,  (2nd  ed.,)  where  numerous  authorities  are  cited. 

In  England,  it  seems  that  formerly  there  was  no  way  in  which 
debts  due  to  a  deceased  intestate  could  be  collected  at  all ;  and  this 
was  remedied  by  that  statute  of  31  Edward  3.,  c7i.  II  ;  and  the  ordi- 
naries were  authorized  to  appoint  administrators  for  this  purpose. — 
Plon-d.  C,  277.  Of  course,  no  persons  but  such  as  were  so  appointed, 
could  bririg  suit  to  collect  such  debts.  And  now,  debts  due  from  the 
citizens  of  one  State,  if  they  are  to  be  collected  there,  can  oiily  be 
collected  accoiding  to  the  laws  of  that  State;  for  in  all  cases  of  this 
character,  the  lex  fori  must  govern. — 14  Conn.,  589.  It  seems  too, 
that  the  debts  of  deceased  persons  are  now  subject  to  the  same  general 
laws  as  goods  of  the  same  persons  ;  and  that  to  prevent  conflicting 
jurisdiction  with  respect  to  clioses  in  action  and  titles  to  property,  it  is 
now  established  as  law,  that  judgment  debts  are  assets  where  the 
judgments  are  recorded  ;  leases,  where  the  land  lies  ;  specialty  debts, 
where  the  instrument  happened  to  be  ;  simple  contract  debts,  where 
the  debtor  resides,  at  the  time  of  the  death  of  the  testator. — Per  Lord 
Abivger,  as  cited  by  Justice  Story,  p.  425,  note.  The  question  is 
not,  says  Judge  Sto/y,  whether  such  goods  are  assets,  but  who  is 
clothed  with  authority  to  administer  them  ;  and  tliis  must  be  decided 
by  the  local  jurisdictions  where  they  are  situated. —  Gmfl.of  Laws,  426, 
sec.  513. 

We  have,  then,  before  us,  a  case  where  the  deceased  had,  for  a 
long  time,  made  New  Yorl:  his  place  of  business,  and  placed  most  of 
his  property  there  ;  and  left  the  evidence  of  his  debts  there,  and  his 
debtors  residing  there  ;  in  a  State  where  it  has  been  often  decided, 
that  their  courts  could  take  no  notice  of  letters  of  administration 
granted  abroad,  out  of  the  State.— il/orrt/Z  v.  Dickey,  1  J.  C.  R.,  153; 
DooJiltlc  V,  Lewis.  7  J.  C.  R.,  45.  And  now.  were  we  to  say,  that  the 
courts  in  New  York  have  no  jurisdiction  over  this  subject,  we  leave 
this  property  subject  to  all  the  mischiefs  so  feelingly  described  by 
ancient  authors,  before  the  statute  of  Edward  3  :  "  For  by  this  means, 
the  debtors  would  keep  in  their  own  hands  the  money  which  they 
owed  the  intestate,  and  thereby  the  poT'sons  to  whom  the  intestate  was 
indebted,  could  not  have  remedy  for  the  debts  due  them  from  the 
intestate." — Plowd.  C,  277. 

But  an  appeal  has  been  made  to  State  pride  and  State  sovereignty  ; 
and  iti.s  said,  if  we  cannot  regulate  the  disposition  of  the  property  of 
our  own  citizens,  we  are  a  conquered  people.     It  should  be  remerc- 
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bered,  that  in  this  case,  we  yield  no  more  to  New  York  than  we  ask 
and  expect  of  her,  in  a  similar  case,  and  what  upon  well  established 
principles  of  international  law,  we  have  a  right  to  demand. 

It  is  like  the  common  case  of  a  citizen  of  one  State  or  country  being 
compelled,  by  circumstances,  to  resort  to  the  courts  of  another  State 
or  country  for  justice  against  his  debtor  or  wrong-doer,  and  finding 
himself  worsted.  He  cannot  come  back  to  his  own  State  courts,  and 
appeal  to  their  sense  of  justice  and  their  sovereignty,  to  see  him 
righted. 

But  it  is  said,  that  the  authorities  of  our  sister  States  will  justify 
the  claims  made  by  the  plaintiff;  and  the  case  of  Glenn  v.  Sviith,  2 
Gill  Sf  Juhnson,  493,  is  cited.  That  was  an  action  of  trover  for  goods 
of  VVm.  Haslett,  by  an  administrator.  One  ground  of  defence  was, 
that  he  sold  the  goods  under  letters  of  administration  obtained  in 
Delaware  ;  and  the  Court  do  say,  that  they  take  no  notice  of  adminis- 
tration granted  in  another  State  ;  that  they  are  as  blank  paper,  and 
cannot  leo;alize  acts  otherwise  tortious.  But  when  we  2:0  a  Utile  fur- 
ther,  we  find  the  same  Judge  adding,  that  for  aught  that  appears,  he 
did  not  take  possession  of  and  sell  the  property,  under  any  supposed 
authority  derived  from  Delaware  letters  of  administration  ;  on  the 
contrary,  the  proof  as  set  out  upon  the  record,  is,  that  he  took  posseci- 
sion  of  the  property,  and  sold  it,  as  the  executor  of  Ami  Haslett,  which 
he  could  not  do,  under  letters  of  administration  upon  the  estate  of 
Wm.  Haslett;  we  are  brought  to  the  conclusion  that  the  case  was  not 
decided  upon  the  first  ground.  At  all  events,  a  decision  of  that  point 
was  not  necessary  for  the  decision  of  the  case.  We  presume,  there- 
fore, the  courts  of  Maryland  would  not  consider  the  opinion  as  obliga- 
tory even  there. 

The  case  of  Campbell  v.  Tousey,  7  Cno.,  64,  was  also  reMed  on  by 
the  plaintiff.  There  the  plaintiff",  having  a  debt  against  Booth's  estate, 
sued  Tousey  as  executor  de  son  tort,  and  proved  he  had  assets  in  his 
hands  in  New-  York,  brought  from  Pennsylvania.  The  defendant  proved 
he  was  duly  appointed  executor  of  Booth,  and  found  the  will  in  that 
State  where  the  deceased  lived.  He  also  had  received  debts  due  to 
Booth  in  the  State  of  Neiv-York]  and  he  Was  held  liable  for  all  the 
assets  brought  into  the  State  of  Neiv-  York,  which  had  not  been  ap- 
plied in  a  due  course  of  administi-ation.  The  doctrine  of  this  case, 
and  similar  decisions  in  Pennsylvania,  is  attacked  by  Judge  Story,  who 
.says,  there  is  very  great  difficulty  in  supporting  these  decisions,  to  the 
extent  of  making  the  foreign  executor  or  administrator  liable  here  for 
assets  received  by  him  abroad,  in  his  representative  character,  and 
brought  hereby  him.  It  will  be  found  exceedingly  difficult  to  cireariy 
authority  at  the  common  law  in  support  of  such  a  doctrine. —  Story's 
ConfL  of  Laivs,  428,  .9C'c.  514.  On  the  other  hand,  says  this  learned 
commentator,  there  are  other  American  authorities,  which  indicate  a 
very  different  doctrine.  The  modern  Jllnglish  anthoiities  are  to  the 
same  effect.     They   fully  establish  the  doctrine,  that  if  a  foreign   ex- 
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ecutor  or  administrator  brings  or  transmits  property  here,  which  he 
has  received  under  the  administration  abroad,  or  if  he  ia  personally 
present,  he  is  not  either  personally,  or  in  his  representative  capacity, 
liable  to  a  suit  here  ;  nor  is  such  property  liable  here  to  creditors,  but 
they  must  resort  for  satisfaction  to  the  forum  of  the  original  adminis- 
tration. In  Mc Namara  v.  Dwyer,  7  Paiges  Ch.,  239,  the  Chancellor 
of  New-York,  while  he  does  not  entirely  accede  to  the  above  reason- 
ing of  Judge  Story,  doubts  the  authority  of  Campbell  v.  Tousey,  so  far 
as  it  permits  suits  at  law  ;  though  he  holds,  as  seems  to  have  been 
also  holden  by  Judge  Washington,  in  Byron  v.  McGee,  2  Wash.  C.  C. 
R.,  337,  that  a  suit  may  be  sustained  in  Chancery.  But  in  that  case, 
the  learned  Chancellor  also  held,  that  in  such  a  suit  respect  must  be 
had  to  the  nature  and  extent  of  his  liability  according  to  the  laws  of 
the  State  or  country  from  which  he  derived  his  authority  to  administer 
the  assets  of  the  decedent,  so  far  at  least  as  respects  that  part  of  such 
assets  as  were  within  the  jurisdiction  of  the  State  or  country  from 
which  he  derived  such  authority. 

If  these  principles  are  admitted,  it  is  clear  that  no  action  of  trover 
will  lie  :  or  if  it  would,  that  the  defendant  could  not  be  liable,  if  he 
fairly  discliarged  his  trust  agreeably  to  the  law  of  the  State  or  country 
from  which  he  received  it.  And  this  principle,  so  reasonable  in  itself, 
and  so  conformable  to  the  principles  of  justice,  and  so  necessary  for 
the  security  of  individuals,  we  recognize  as  our  law,  and  feel  bound, 
therefoi'e,  to  say,  that  this  defendant  ought  to  be  protected,  when  he 
has  but  pursued  the  orders  and  decrees  of  the  court  from  which  his 
authority  emanated. 

It  is  not  necessary  to  consider  other  objections,  which  were  made  by 
the  defendant,  as  the  opinion  given  disposes  of  the  case. 

New  trial  granted. 

DOWER. 

A  wife  who  executes,  with  her  husband,  a  mortgage  of  his  land, 
and  releases  her  right  to  dower  therein,  is  entitled  to  redeem,  after  his 
death,  and  take  her  dower,  by  paying  her  due  proportion  of  the  mort- 
gage debt  ;  and  this  proprotion  is  to  be  adjusted  according  to  the 
value  of  her  life  estate  in  one  third,  compared  with  the  value  of  the 
residue  of  the  estate,  including  the  reversion  in  her  third  part. —  Van 
Vronker  v.  Eastman,  7  Metcalf's  R.,  p.  157.     (1845.) 

(Ames,  cited  Gibsm  v.  C?-ehore,  3  PicJ;.,  475  ;  Eaton  v.  Simonds, 
14  Pick.,  98  ;  Co.  Litt.,  46  a  ;  Fitz  N.  B.,  150  ;  1  Cruise's  Digest,  tit. 
6,  chap.  3,  sec.  40  ;  Park  on  Dower,  :237. 

Robinson,  contra, cited  Gorev  Brazier,  3  Mass.,  544  ;  Ayerv.  Spring, 
9  Mass.,  8,  and  10  Mass.,  80  ;  CatUn  v.  Ware,  9  Mass.,  218  ;  Webb  v. 
7\icnsend,  1  Pick.,  21. 
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WiLDE,  J.,  cited  Sicaine  v.  Perrine,  5  J.  C.  R.,  493  ;  Gibson  v.  Cre- 
kore,  5  Pick.,  162'.) 

The  widow  is  entitled  to  be  endowed  of  the  personal  estate  of  her 
deceased  husband,  according  to  the  law  of  the  place  of  the  domicil  of 
the  husband. — Garland  v.  Rowan,  2  Smedes  Sf  Marshall's  R.,  p.  617, 
(1844.) 

(Thompson  cited  Story's  Conflict  of  Laws,  314—320  ;  337,  8,9  ;  355, 
G  ;  395,  6,  7  ;  403  and  vote  ;  Harvey  v.  Richards,  1  Mason,  381  ;  1 
Kinne's  Law  Compendium,  322 ;  Leahe  v.  Gilchrist,  2  Devereux^  11. 

Guion  Sf  Prentiss  contra  cited  Duncan  v.  Dick,  Walker,  281. 

Clayton  J.,  cited  Story's  Conflict  of  Laivs,  403  ;  Toller  Ex.,  387  ; 
2  Lomax  on  Exec,  222  ;  2  Kent's  Com.,  420 — 432 ;  Alsop  v.  Alsop,  10 
Ycr.,  286  ;  Britwhistle  v.  Vardell,  5  Barn.  S)'  Cress.,  438  ;  11  Eng.  Com. 
Law,  R.,  215.) 

If  a  man,  previously  to  marriage,  contract  to  sell  an  estate,  and 
marries  before  the  conveyance  is  executed,  his  wife  is  not  dowable  out 
of  the  estate. — Lloyd  v.  Lloyd,  2  Connor  Sf  Lawson's  R.,  p.  592. 
(1844.) 

Where  a  husband  insures  property  in  the  Mutual  Assurance  So 
ciety,  and  dies  seized,  his  widow  takes  her  dower  interest,  subject  to 
the  lien  of  the  Society  ;  but  she  incurs  no  personal  responsibility  until 
dower  is  assigned  her,  whereby  she  becomes  a  member,  and  then  only 
for  such  quotas  and  premium  as  accrue  while  she  remains  owner  of 
the  dower  estate,  with  interest  and  damages  thereon. — Shirley  v.  Mu- 
tual Assurance  Society,  2  Robinson's  Va.  R.,p.l05.    (1844.) 

Two  persons  purchase  real  estate  jointly,  and  one  of  the  terms  of 
their  purchase  is,  that,  on  receiving  a  conveyance  from  vendor,  they 
shall,  at  the  same  time,  execute  a  mortgage  of  the  property  to  secure 
payment  of  the  purchase  money  ;  vendor  makes  the  conveyance  to  the 
purchasers  ;  but  their  mortgage  is  not  then  executed,  owing  to  a  dif- 
ference between  vendor  and  them,  as  to  the  provisions  to  be  inserted 
therein  ;  the  mortgage  is  executed  ten  mouths  afterwards,  in  fulfilment 
of  the  original  contract  of  sale  and  purchase  :  Held,  the  rights  of  the 
mortgagee  are  paramount,  in  equity,  to  the  dower  rights  of  the  pur- 
chasers' wives  ;  and  upon  the  death  of  one  of  them,  his  widow  is  dow- 
able of  his  equity  of  redemption  of  liis  moiety,  but  of  that  only.  Wheat- 
ley's  heirs  v.  Calhoun,  12  Leigh's  R.,  p.  264.     (1844.) 

(Tucker,  J.  cited  Gilliam  y.  Moore,  4  Leigh,  30) 

In  ejectment  for  dower,  it  appeared  that  the  husband,  a  few  days 
before  his  marriage  with  the  plaintiff,  conveyed  the  lands  in  question 
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to  one  of  his  children  by  a  former  marriao;e,  as  an  advancement,  with 
the  intention  of  preventing  the  plaintiff  from  acquiring  a  right  of 
dower,  and  that  she  knew  nothing  of  the  conveyance  until  after  the 
marriage  had  taken  place  ;  Held,  that  the  conveyance  was  neverthe- 
less valid,  and  that  the  action  could  not  be  maintained.  Baker  v,  C?uise, 
6  Hill's  R..  p.  482.     (1845.) 

An  infant  Jeme  covert  is  not  estopped  by  a  relinquishment  of  dower 
made  during  coverture. 

\^  Q.feme  covert  relinquish  dower  during  her  infancy,  she  will  not  be 
compelled  to  refund  any  portion  of  the  purchase  money  received  by 
her  husband,  if  she  afterwards  claim  dower. 

Where  two  persons  formed  a  mercantile  co-pan nership  for  the  pur- 
pose of  cHrrying  on  business,  but  afterwards,  by  mutual  consent,  ex- 
tended their  business  to  the  buying  and  selling  of  lands  and  town  lots, 
conveyirig,  not  in  the  partnership  style,  but  in  their  individual  names, 
as  tenants  in  common,  it  was  held  that  the  lands  and  lots  so  conveyed 
by  the  members  of  the  firm  were  subject  to  the  dower  of  the  widow 
of  one  of  the  deceased  partners. 

The  widow  is  endowable  according  to  their  value  at  the  time  of 
alienation  by  the  husband.  Markh/im  v.  Merrett,  7  Hmoardls  Miss. 
R.,p.A37.     (1844.) 

Appeal  from  the  Probate  Court  of  the  County  of  Yazoo. 

In  December,  1841,  Elizabeth  Markham  filed  her  petition  in  the 
Probate  Court  of  the  County  of  Yazoo,  claiming  dower  in  certain 
town  lots  and  lands  described  in  the  petition.  The  petitioner  alleged 
that  she  married  with  Lewis  B.  Markham,  in  1833,  and  that  he  de- 
parted this  life  in  1840,  leaving  the  petitioner  a  widow  without  chil- 
dren ;  that  Markham  was  seized  during  their  marriage  of  the  lands 
out  of  which  dower  was  claimed.  The  appellees  were  made  parties 
defendants  to  the  proceedings,  and  plead  the  relinquishment  of  dower 
bv  the  claimant,  made  during  coverture,  to  which  she  replied  that  .she 
was  under  twenty-one  years  of  age  at  the  time  of  the  relinquishment, 
which  response  was  sustained  by  proof. 

The  respondents  further  answered  that  L.  B.  Markham  was  never 
seized  ot  said  lots,  except  jointly  with  one  Vincent  Galloway,  and  as 
his  CO  partner,  and  that  said  land  was  jointly  held  by  Galloway  and 
Markham,  and  by  them  disposed  of  as  partnership  property  and  for 
partnership  purposes. 

The  claimant  replied  that  Markham  and  Galloway  never  were 
seized  and  possessed  of  said  lands  as  co-partners,  but  as  tenants  in 
common,  or  joint  tenants  only  ;  and  that  said  lands  were  never  disposed 
of  by  tiiem  as  cn-partners,  or  as  partnership  property,  but  as  individual 
holders  or  tenants  in  common. 

Vincent  Galloway  having  accepted  releases  as  to  his  covenants  of 
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warranty,  his  deposition  was  read  on  the  trial.  He  deposed  that  he 
and  Markham  formed  a  co-partnership  about  March,  1S33,  for  the 
purpose  of  transacting  a  mercantile  business,  which  was  afterwards, 
by  consent,  extended  to  the  purchase  and  sale  of  town  lots,  negroes, 
land,  plantations,  and  to  planting,  &c.,  and  was  dir>solved  by  mutual 
consent  about  February,  1S37  ;  and  that  the  interest  of  the  partners  in 
said  firm  was  equal,  that  the  lands  conveyed  to  said  firm,  during  its 
existence,  was  conveyed  as  partnership  property,  and  on  the  partner- 
ship account,  and  constituted  a  part  of  the  property  of  the  firm.  The 
lands  in  which  dower  was  claimed  had  been  conveyed  by  the  firm  du- 
ring its  existence. 

The  record  stated  that  the  claimant  "  read  in  evidence  various  re- 
cords (if  deeds  showing  seizin  in  L.  B.  Markham  during  coverture 
with  said  Elizabeth,  of  those  lands  in  the  petition  claimed,  and  which 
are  not  contested  in  this  suit."  The  conveyances  of  Markham  and 
Galloway  were  not  set  out  in  the  record,  but,  from  the  description  of 
them,  it  was  inferred  that  the  grantors  conveyed  as  tenants  in  com- 
mon. 

Dower  in  lot  No.  232,  was  resisted  on  the  ground  that  Markham 
held  it  in  trust  during  his  life.  The  record  stated  that  "demandant 
read  in  evidence  record  of  deed  of  Markham  to  H.  G.  Runnells,  con- 
veying lot  232,  in  Yazoo  city,  for  the  consideration  of  one  thousand 
dollars."  Galloway,  in  his  deposition,  stated  that  this  lot  never  was 
partnership  property.  It  was  purchased  by  Markham  at  a  trust  sale, 
and  conveyed  by  him  to  Runnells,  and  deponent  understood  Markham 
to  say  that  he  bid  it  in  f  )r  the  accomm.odation  of  Runnells,  and  neither 
gave  nor  received  any  compensation  for  it. 

Evidence  was  introduced  upon  the  trial  to  establish  the  value  of 
the  improvements  on  the  lots,  made  since  their  conveyance. 

The  court  below  refused  dower  to  the  claimant  in  the  property  held 
by  the  appellees,  and  also  in  lot  232. 

An  appeal  was  taken  by  the  claimant  to  reverse  that  judgment, 

Pugh,  for  appellant. 

The  court  below  erred  in  refusing  the  prayer  of  the  complainant — 

1.  Because  the  deed  or  relinquishment  of  an  infant  fe?ne  covert  of 
her  right  of  dower  in  her  husband's  lands  is  at  least  voidable. 

2.  The  court  erred  in  refusing  dower  in  the  lands  of  which  the  hus- 
band was  seized  and  possessed  during  coverture,  jointly  with  another, 
who  were  partners  as  merchants,  but  to  whom  the  lands  were  granted 
and  by  whom  sold  individually,  and  in  their  individual  names,  and  not 
as  I  artners  in  trade,  with  individual  covenants  of  warranty  against 
them  and  their  heirs. 

3.  Tlie  court  erred  in  receiving  the  testimony  of  Vincent  Galloway, 
lati  joint  owner  of  the  lands  whicli  are  sought  to  be  sutjjected  to  dower 
with  the  complainant's  late  husband,  because  tlie  testimony  contradicts 
the  deeds  of  the  said  Galloway,  the  witness  to  said  lands,  which  the  law 
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will  not  permit ;  and  because  the  witness  was  interested  in  the  results 
of  this  cause,  in  this  ;  that  he  had  sold  said  lands  with  covenants  of 
warranty  both  of  title  and  quiet  enjoyment,  and  the  success  of  the 
complainant  would  impeach  his  covenants. 

Fiist.  The  court  below  erred  because  it  was  in  proof  that  at  the 
time  the  complainant  signed  the  deeds,  or  conveyed  her  interest  in  the 
lands  in  controversy,  she  was  an  infant  ye?rae  covert.  Had  she  acquired 
these  lands  after  the  marriage  and  independent  of  her  husband,  or  the 
fee  had  vested  in  her  before  the  marriage,  it  is  clear  that  any  convey- 
ance of  them  by  her  during  her  minority  would  be  at  least  voidable  by 
her,  whenever  the  disability  arising  from  her  coverture  should  be  re- 
moved. Then,  can  any  jurist  contend  that  one  who  is  incompetent 
to  convey  her  own  estate  can  convey  her  interest  in  the  estate  of  ano- 
ther, to  be  acquired  on  a  future  contingency  ]  But  this  point  has 
been  so  long  settled  for  the  complainant,  both  in  England  and  Ame- 
rica, that  it  will  now  admit  neither  of  doubts  nor  argument.  I  shall 
therefore  content  myself  with  referring  the  court  to  a  kvf  of  the  adju- 
dicated cases  in  point.  3  Com.  Dig.,  549,  o50,  1*'^  American,  froin  the 
^th  London  edition  ;  Lavihert  onDoiocr.  144,  145;  Hearle  v.  Greenhanhy 
1  Ves.  sen.,  299;  Shaw  v.  Boyd^  5  Scrg.  (^-  Rawle,  39;  F/iillips  v.  Green, 
3  Marsh.  Kij.  R.,  p.  9  ;  Jones  v-  Todd,  2  /.  J.  Marsh.  R.,  361;  Bool  v. 
Mix,  17  Wend.,  119;  McCartcex.  Teller  and  wife,  2  Paige,  511;  and  3 
Paige,   117. 

The  principle  involved  in^  the  second  error  assigned,  I  think  has 
been  adjudicated  by  this  court  favorable  to  the  complainant,  in  the 
case  of  Woldriilge  v.  Wilkins,  3  Howard,  360.  But  lest  I  am  mistaken 
in  the  case  cited,  and  for  fear  it  does  not  meet  the  case  at  bar,  I  feel  it 
my  dutj'  to  present  to  the  court  what  I  think  to  be  the  true  rule  go- 
verning this  cause.  If  by  possibility  the  heir  at  law  of  the  husband 
could  inherit  the  land,  the  widow  is  entitled  to  dower.  3  Com.  Pig. 
title  Dmvcr,  A.  6.,  p.  493.  In  the  case  now  before  the  court,  the  deeds 
are  made  to  L.  B.  Markhara,  the  late  husband  of  the  complainant, 
and  Vincent  Galloway,  and  to  their  heirs,  thereby  clearly  indicating 
that  they,  at  the  time  of  the  purchases,  did  not  think  they  were  pur- 
chasing as  partners  in  trade,  for  in  no  one  of  the  deeds  is  the  firm  name 
used.  They  therefore  purchased  as  joint  tenants,  and  not  as  partners 
in  trade.  There  are  no  articles  of  partnership  proven  to  have  been 
entered  into  by  the  partners,  either  by  the  records  of  the  county  in 
which  these  lands  lie,  or  by  the  production  of  the  articles.  I  presume 
parol  evidence  of  a  parol  agreement  ought  not  to  be  received  to  con- 
trol the  tenure  by  which  real  estate  is  held,  contrary  to  the  express 
words  and  legal  import  of  words  used  in  title  deeds.  This  would  be 
a  most  dangerous  rule  of  evidence,  and  would  unsettle  and  placejin 
doubt  most  of  the  titles  by  which  men  hold  their  estates. 

In  this  case  I  may  venture  to  say  there  was  no  articles  of  co-partner- 
ship entered  into  between  the  partners.  No  agreement  that  these 
lands  should  be  held  by   them  as  personalty,  and  not   as   realty,  or 
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at  least  none  that  this  court  should  notice.  If  I  mistake  not,  in 
the  case  of  Green  v.  Green,  decided  in  Ohio,  Ohio  R.,  244,  there  were 
articles  of  co-partnership  entered  into,  containing  an  express  agree- 
ment that  the  lands  purchased  by  the  firm  should  be  held  and  enjoyed 
as  personalty  and  not  as  realty,  and  the  land  in  controversy  in  that 
case  was  purchased  expressly  for  the  purpose  of  facilitating  the  part- 
ners in  carrying  on  the  legitimate  business  of  the  firm,  and  was  abso- 
lutely necessary  for  the  same,  and  so  it  is  with  all  the  other  adjudicated 
cases  (that  I  have  been  able  to  find)  where  dower  has  been  I'efused  in 
lands  held  by  partners.  The  case  at  bar  does  not  come  within  the 
rule  laid  down  in  the  case  of  Green  v.  Green,  or  any  of  the  cases  therein 
cited.  In  that  case,  the  deed  and  the  articles  of  co-partnership  showed 
they  purchased  as  partners  and  for  the  necessary  conducting,  with  suc- 
cess and  profit,  the  business  of  the  firm.  Here  they  purchased  as  in- 
dividuals and  joint  tenants,  and  not  with  an  eye  to  using  the  lands 
purchased  in  carrying  on  the  business  of  the  firm,  nor  were  they  ever 
used  in  that  way.  The  business  of  the  firm  did  not  require  them. 
They  were  merchants,  and  had  no  use  for  lands,  except  probably  a 
house  and  lot  in  the  place  where  they  did  business,  in  which  to  carry 
on  their  trade.  Their  acts  throughout  show  the  quo  animo  with  which 
they  purchased,  engaged,  and  conveyed.  They  buy,  to  them  and  their 
heirs,  and  they  sell,  as  joint  tenants,  with  individual  covenants  of  title, 
and  call  upon  the  wife  to  relinquish  her  dower.  If  they  held  and  en- 
joyed these  lands  as  partners,  and  viewed  them  as  personalty  only,  for 
the  Tiecessary  conducting  tl>eir  legitimate  business,  no  right  of  dower 
could  ever  vest,  and  there  could  be  no  necessity  of  calling  upon  the 
wife  to  relinquish.  Relinquish  what  %  that  wliicii  she  never  had.  Well 
did  they  know  the  purchasing  of  tliese  lands  was  foreign  to  the  busi- 
ness of  the  partnership,  and  that  upon  the  seizin  of  the  husband  the 
right  of  dower  accrued,  and  would  upon  the  contingency  of  the  prior 
death  of  the  husband,  vest  in  the  wife  surviving.  And  hence  it  is,  in 
every  case,  we  find  them  attempting  to  bar  this  right  by  calling  upon 
the  wife  and  making  her  a  party  to  the  deeds.  Can  it  be  doubted  that 
if  Markham  had  died  seized  and  possessed  of  these  lands,  under  the 
deeds  conveying  them  to  L.  B  Markham  and  Vincent  Galloway,  and 
their  heirs,  that  the  undivided  half  or  moiety  would  have  descended 
and  vested  in  his  heirs  at  law,  and  not  have  passed  to  his  surviving 
partner,  or  to  his  personal  representatives  ?  Or  could  the  surviving 
partner  Galloway,  by  his  separate  deed,  have  conveyed  any  more  than 
his  undivided  half  or  moiety?  Most  clearly  not,  and  especially  in  the 
face  of  the  statute  of  this  State,  which  destroys  the  right  of  survivor- 
ship, empowers  joint  tenants  to  pass  their  interest  by  devise,  and  sub- 
jects it  to  payment  of  debts,  to  curtesy,  and  to  dower.  Rev.  Code,  236  ; 
How.  &f  Hutch.,  .357. 

The  law  merchant  is  confined  to  trade  and  commerce,  to  dealing  in 
articles  of  mutation,  and  does  not  extend  to  buying  and  selling  or 
lands.     If  men,  entering  into  co-partnership  as  merchants,  whose  le- 
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gitimate  business  is  to  trade  in  goods  and  chattels,  wares  and  merchan- 
dize only,  will  travel  out  of  the  line  of  their  business,  and  buy  and  sell 
real  estate,  they  must  do  it  subject  to  the  rules  of  law  establisiied  for 
the  government  of  this  kind  of  property. 

All  legal  writers  agree  that  land  purchased  by  partners  on  the  death 
of  one  of  the  partners,  descends  to  the  heir,  unless  by  express  contract 
they  hold  the  lands  as  personalty,  and  not  as  realty.  Collyer  on  Party 
69,  and  cases  there  referred  to ;  Bell  v.  Pkyn,  7  Ves.,  453,  426;  9  Fe*,, 
500;  11  Fe5.,  665;  4  Mmw.,  316;  Smith  etal.  Assignees  of  Mc  Jimsey  y, 
Jackson,  2  Ediv.  Ch.  R.  N.  ^.,  28. 

The  last  case  cited  has  in  it  nearly  every  feature  of  the  one  at  bar, 
was  elaborately  argued,  and  the  learned  judge  who  decided  it,  appears 
to  have  given  the  subject  much  care  and  attention. 

It  will  be  observed  that  the  defendants  derived  their  title  to  every 
part  and  parcel  of  land  in  controversy  in  this  cause,  from  and  through 
the  late  husband  of  the  complainant,  L.  B.  Markham.  And  hence  they 
are  estopped  to  deny  his  title,  seizin  or  possession. 

Second.  The  reception  of  the  deposition  of  Vincent  Galloway  was 
clearly  erroneous,  upon  the  grounds  stated  in  that  error  assigned. 
This  deposition  states  that  L.  B.  Markham  and  the  witness  were 
seized  and  possessed  of  the  lands  in  controversy  as  partners  in  trade; 
the  deeds  by  which  they  claimed,  show  that  they  were  seized  and 
possessed  jointly,  as  individuals,  each  of  an  undivided  moiety — which 
testimony  is  plainly  in  contradiction  of  ihe  deeils,  and  for  that  reason 
ought  to  have  been  rejected  by  the  judge  who  tried  the  cause  below. 

The  record  in  this  cause  shows  that  Gralloway,  the  witness,  was  one 
of  the  grantors  under  whom  the  defendants  claim,  and  who  are  resist- 
ing the  claim  of  the  complainant  to  dower,  and  who  offer  his  testimony 
as  legal  evidence  to  explain,  and  even  to  contradict,  his  own  deed.  I 
had  thought,  before  the  trial  of  this  cause  below,  that  it  was  too  well 
settled  to  admit  of  a  doubt,  that  a  grantor  in  a  deed  was  an  incompe- 
tent witness,  even  to  explain  it,  much  less  to  contradict  it.  1  Phillips 
on  Evidence,  47,  note  a  >    6  John,,  526. 

♦'  All  who  claim  under  a  sealed  instrument  are  estopped  thereby." 
Dunn  V.  Cornell,  3  John.  C  R.,  174. 

Here  the  defendants  claim  under  the  deeds  of  Galloway  and  Mark- 
ham, and  yet  they  introduced  Galloway  as  a  witness  to  contradict  the 
titles  through  which  they  claim,  and  even  to  change  the  tenure  by 
which  the  witness  held,  for  such  is  the  effect  of  his  testimony. 

"  Recitals  in  a  deed  of  land  are  evidence  against  those  making 
them,  or  any  person  claiming  under  them,  they  estop  parties  and  pri- 
vies— privies  in  blood,  in  estate,  and  in  law."     9   Wend.,  209. 

*'  There  is  no  lule  of  evidence  more  universally  acknowledged  than 
that  by  which  it  is  laid  down  that  parol  evidence  shall  not  be  given  to 
control  or  contradict,  to  enlarge  or  abridge,  any  instiument  in  writing, 
or  to  destroy  the  legal   operation  or  construction  of  a  deed, — as  by 
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lieirs  was  meant  heirs  of  the  body."     1  Games',  385,  note  a,  and  cases 
there  referred  to. 

The  admission  of  this  testimony,  for  the  purpose  for  which  it  was 
introduced,  was  in  violation  of  every  principle  regulating  the  law  of 
evidence,  and  should  have  been  rejected  by  the  court  who  tried  the 
cause.  Yet  upon  this  testimony,  and  this  alone,  the  complainant  was 
barred  of  a  recovery.  For  proof  of  this  position,  reference  is  made  to 
2  Starkie  on  Ev.,  544,  545,  54G,  548  and  551;  1  Sug.  on  Vend.,  side  page 
152;  4  Cruise's  Dig.,  304,  305,  chap.  19,  sec.  45;  2  Atk.,  384;  13  Pet., 
104;  1  John.  Ch.  R.,  429;  16  John.  Ch.  R.,  306;  12  John.,  427;  2 
Starkie  on  Ev.,  555,  note  1. 

R.  S-  Holt,  for  appellees. 

Mr.  Chief  Justice  Sharkey  delivered  the  opinion  of  the  court. 

The  appellant  filed  her  petition  in  the  Probate  Court  of  Yazoo 
County,  praying  that  dower  might  be  allotted  her  in  certain  lands  and 
town  lots,  of  which  her  husband,  L.B.Markham,  had  been  seized  during 
coverture,  particularly  by  specifying  each  tract  of  land  and  town  lot. 
Her  claim  was  resisted  by  the  appellees,  Merrett  and  four  others,  all 
holding  separate  lots  in  the  town  of  Manchester,  and  the  court  having 
decreed  in  favor  of  the  appellees,  this  appeal  was  taken. 

The  appellees,  all  except  one,  insisted  in  their  separate  answers, 
that  Markham  was  not  in  his  life  time  seized  of  the  lots  claimed  by 
them,  except  as  a  partner  with  Vincent  Galloway,  and  also  on  relin- 
quishments made  by  demandant.  To  avoid  the  relinquishments,  the 
demandant  replied  infancy,  which  being  fully  sustained  by  the  proof, 
and  no  subsequent  act  of  ratification  shown,  cannot  be  seriously  ques- 
tioned. It  is  insisted,  however,  that  before  she  can  be  entitled  to 
dower,  she  must  restore  a  proper  proportion  of  the  purchase  money  ; 
and  secondly,  that  she  is  not  entitled  to  dower,  because  the  lands  and 
town  lots  were  purchased  and  sold  as  partnership  property. 

Wherever  the  contracts  of  infants  are  voidable  merely,  they  are  in 
some  instances  required  to  restore  the  consideration  received,  before 
they  are  allowed  to  avoid  them.  Thus,  in  executed  contracts  for  chat- 
tels, the  purchase  money  must  be  restored,  and  perhaps  the  same  rule 
might  be  justly  applied  as  to  real  estate.  When  goods  have  been 
sold  to  an  infant  on  a  credit,  if  he  wish  to  rescind  he  must  restore  them. 
But  in  this  instance,  we  have  no  evidence  that  Mrs.  Markham  received 
any  thing,  and  her  right  to  avoid  cannot  therefore  be  placed  on  the 
condition  that  she  pay  back.  VVe  have  seen  no  authority  which  would 
justify  us  in  holding  her  bound  to  pay  back  a  part  of  the  purchase 
money  received  by  her  husband.  The  case  therefore  must  turn  exclu- 
sively on  the  other  question,  to  wit:  is  the  wife  entitled  to  ddwer  in 
lands  which  Markham  held  in  his  life  time  in  partnership  with  Vin- 
cent Galloway,  and  which  were  sold  during  coverture  ?  We  hold  the 
affirmative  of  this  proposition,  and  think  that  under  the  circumstaiu^cs  of 
the  case,  there  can  be  no  doubt  about  the  correctness  of  our  conclusion. 
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It  is  true,  that  there  may  be  cases  in  which  a  wife  will  not  be  entitled 
to  dower  in  land  held  in  partnership;  but  the  reason  is  obvious,  and 
cannot  apply  in  a  case  like  the  present.  When  land  is  held  by  a 
firm,  and  is  essential  to  the  purposes  and  objects  of  the  partnership, 
then  it  is  I'egarded  as  a  part  of  the  joint  stock,  and  will  be  regarded 
in  equity  as  a  chattel.  Or  if  it  be  apparent  from  the  contract  of  partner- 
ship, that  it  was  designed  to  constitute  a  part  of  the  joint  stock,  and 
to  be  sold  as  such  for  the  payment  of  debts,  and  the  surplus  divided, 
then  it  will  be  so  regarded  in  equity,  being  there  treated  as  that  spe- 
cies of  property  into  which  it  was  designed  to  be  c*»nverted.  This 
distinction,  I  apprehend,  furnishes  the  ground  on  which  dower  is  to 
be  allowed  or  disallowed  in  chancery.  But  to  what  extent,  or  to  what 
portion  of  the  real  estate  held  by  a  partnership,  a  Court  of  Chancery 
will  apply  this  rule,  and  consider  it  as  joint  stock  convertible  into  per- 
sonalty, is  a  question  which  seems  to  have  been  much  mooted,  and 
which  is  even  now  in  rather  an  unsettled  state.  The  earlier  decisions 
in  England  went  no  further  than  to  apply  the  rule  to  such  real  estate 
as  was  absolutely  necessary  for  the  purposes  of  -the  partnership,  or  to 
such  as  was  by  the  agreement  of  the  parties  to  be  held  as  joint  stock, 
and  sold  and  applied  as  such  at  the  dissolution  of  the  firm.  The  later 
decisions  there  seem  to  incline  towards  the  propriety  of  considering 
all  lands  held  by  a  partnership  as  standing  on  the  same  footing. 

One  reason  which  induced  the  courts  to  favor  a  change  of  the  rule 
was,  that  it  was  unjust  to  prefer  the  rights  of  the  heir  at  law,  when 
the  whole  family  may  have  been  induced  to  look  to  it  and  consider  it 
as  a  common  fund  for  the  benefit  of  all,  when  the  firm  should  be  dis- 
solved. This  reason  could  have  no  weight  here,  the  right  of  primo- 
geniture being  abolished.  -Still,  some  of  the  courts  of  this  country 
seem  inclined  to  follow  the  modern  English  rule  to  its  full  extent. 
We  are  not  inclined  to  discuss  this  vexed  question,  as  the  case  before 
us  does  not  require  that  we  should  decide  between  the  conflicting 
authorities.  I  apprehend  that  no  case  can  be  found  which  would  fur- 
nish an  authority  for  the  interposition  of  a  Court  of  Chancery,  unless 
the  case  should  present  one  of  the  following  features.  1.  That  the 
land  held  by  the  partnership  was  necessary  to  pay  the  debts  of  the 
firm.  2.  That  by  the  contract  of  partnership  it  was  agreed  to  be  treated 
as  joint  stock,  and  sold  at  the  dissolution.  3.  That  the  parties  them- 
selves had  considered  it  as  personalty  and  part  of  the  joint  slock.  Or, 
4.  That  a  sale  was  necessary  to  make  proper  distribution.  In  a  case 
which  presented  any  of  these  questions,  a  court  of  equity  might  pos- 
sibly treat  the  land  as  personalty;  but  this  is  a  question  exclusively  of 
equity  jurisdiction,  and  we  are  in  this  case  not  deciding  it  in  that 
capacity,  nor  do  we  think  the  facts  would  justify  the  application  of 
the  power,  even  if  we  had  it. 

The  articles  of  partnership  are  not  before  us,  but  Galloway,  one  of 
the  partners,  after  being  released  from  his  covenants,  was  examined 
as  a  witness.     He  says  that  the  partnership  was  formed  in  1833,   for 
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carrying  on  a  mercantile  business,  which  was  afterwards  extended  by 
mutual  consent  to  the  purchase  and  sale  of  town  lots,  tracts  of  land, 
plantations,  and  to  planting;  and  the  record  shows  that  a  very  exten- 
sive business  of  this  sort  was  dune.  These  purchases  were  not  made 
for  the  purposes  of  the  firm,  according  to  its  original  design.  They 
were  not  necessary  to  enable  the  parties  to  carry  on  a  mercantile 
establishment,  nor  have  we  any  evidence  that  the  lands  so  purchased 
were  by  the  contract  to  be  considered  as  personalty.  They  did  not 
themselves  treat  the  land  as  personalty  or  joint  stock  ;  thej  conveyed 
not  by  their  partnership  name,  but  as  individual  tenants  in  common, 
and  ill  every  instance  a  relinquishment  of  dower  was  taken,  showing 
that  they  considered  that  they  were  making  an  ordinary  conveyance 
of  land.  The  purchase  of  land  with  the  joint  fund  constituted  them 
tenants  in  common,  and  might  be  regarded  as  a  division  of  the  fund 
to  that  extent.  The  lands  in  which  dower  is  claimed  were  sold  during 
coverture,  and  this  necessarily  cuts  off  the  inquiry  as  to  whether  they 
are  to  be  considered  as  a  part  of  the  joint  stock.  No  one  who  has  an 
interest  in  that  stock  is  contesting  the  claim.  The  land  is  now  beyond 
even  the  reach  of  the  convertible  power  of  a  court  of  equity ;  and  even 
if  it  would,  under  different  circumstances,  treat  it  as  personalty  for 
the  purpose  of  closing  the  firm,  paying  the  debts,  and  dividing  the 
surplus,  it  cannot  now  be  so  treated. 

It  is  now  the  case  of  a  tenant  in  common,  who  has  conveyed  with- 
out valid  relinquishment  of  dower.  The  statute  is  express  that  the 
widow  shall  be  endowed  by  lands  of  which  her  husband  died  seized, 
or  which  he  had  before  conveyed,  in  which  dower  had  not  been  re- 
linquished. In  support  of  this  view  of  the  subject,  T  refer  to  Green 
v.  Green,  1  Hammond,  535;  Bell  v.  Phyn,  7  Vesey,  458;  Rijyiey  v. 
Watcrwortli,  7  Vpsn/,  425;  CoUi/er  on  Partnership,  70 — 77;  Roper  on 
Husband  and  Wife,  345  ;  Parke  on  Dower,  106,  7  ;  6  Yerger,  20  ; 
Sumner  v.  Hampson,  8  Ohio  R.,  328;  11  Mass.  R.,  470. 

It  seems  that  dower  in  lot  232  was  refused  by  the  court  because  it 
was  held  in  trust,  this  lot  having  been  conveyed  by  Markham  only. 
The  deeds  are  not  set  out  at  length,  but  it  is  agreed  that  they  are  pro- 
perly described.  The  record  states  that  "  demandant  read  in  evidence 
record  of  deed  of  L,  B.  Markham,  to  H.  G.  Runnells,  conveying  lot 
232  in  Yazoo  City,  for  the  consideration  of  one  thousand  dollars." 
From  this  description  we  learn  nothing  of  a  trust,  and  we  cannot, 
therefore,  decide  the  question  in  that  way. 

The  rule  in  regard  to  allotting  dower,  when  improvements  have  been 
made  by  the  alienee,  will  be  found  in  the  case  of  Wooldridge  v.  Wil- 
kins,  3  Hoivard,  360. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

DRAFT. 

One  who  pays  a  draft  which  has  been  fraudulently  raised  to  a  larger 
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amount,  must  bear  the  loss  of  the  difference  between  the  amount  so 
paid  and  that  for  which  the  draft  was  given. — Dunbar  v.  Armor,  5 
Robinson's  La.  R.,  p.  I.     (1845.) 

Appeal  from  the  District  Court  of  the  first  District,  Buchanan,  J. 

Preston^  for  the  plaintiff. 

L.  Peirce,  for  the  appellant. 

Martin,  J. —  The  defendant  resisted  the  plaintiff's  claim,  for  the 
proceeds  of  cotton  sold  for  the  latter,  on  an  allegation  that  he  had  paid 
his  draft  for  the  amount  of  it.  There  was  judgment  against  him,  and 
he  has  appealed.  It  appears  that  the  plaintiff  drew  on  the  defendant 
for  sixty  dollars,  but  the  draft  was  altered  so  as  to  be  for  six  hundred 
and  sixty,  the  words  six  Jmndred  and  being  placed  before  the  word 
sixty,  and  the  figure  6  before  the  figures  60  ;  and  that  the  defendant, 
unconscious  of  the  forgery,  paid  six  hundred  and  sixty  dollars.  It  is 
insisted,  that  the  plaintiff  probably  drew  the  bill  so  negligently,  as  to 
cause  the  fraud  to  be  imagined,  and  successfully  used  against  the  de- 
fendants ;  and  it  is  further  urged,  that  the  bill  was  really  drawn  for  six 
hundred  and  sixty  dollars.  The  case  presents  a  sim.ple  question  of 
fact,  to  wit :  the  forgery  of  the  bill  paid  by  the  defendant.  The  first 
Judge  has  determined  against  him,  and  we  see  no  ground  on  which 
we  may  relieve  him. 

Judgment  affirmed. 

DRUNKENNESS. 

In  an  indictment  for  murder  in  the  first  degree,  the  chief  ingredient 
in  the  offence  consisting  in  a  deliberately  formed  design  to  take  life, 
evidence  of  drunkenness  to  an  extent  which  absolutely  incapacitates 
the  defendant  from  forming  such  a  deliberate  and  premeditated  design, 
is  admissible  for  the  jury,  to  show  that  the  offence  has  not  been  com 
raitted. — Swan  v.  Tlie  State,  4  Humphreys''  R.,  p.  136.     (1844.) 

To  an  action  by  endorsee  against  endorser,  of  a  bill  of  exchange, 
the  defendant  pleaded,  that,  when  he  endorsed  the  bill,  he  was  so  in- 
toxicated, and  thereby  so  entirely  deprived  of  sense,  understanding, 
and  the  use  of  his  reason,  as  to  be  unable  to  comprehend  the  meaning, 
nature,  or  effect  of  the  endorsement,  or  to  contract  thereby  ;  of  which 
the  plaintiff,  at  the  time  of  the  endorsement,  had  notice  :  Held,  to  be 
a  good  answer  to  the  action,  and  not  to  amount  to  an  argumentative 
traverse  of  the  endorsement. — Gore  v.  Gibson,  13  Meesoti  Sf  IVclsby's 
R.,  p.  623.     (1845.) 

(Horn,  contra,  cited  Co.  Litt.,  274  b  \  Beverley's  Case,  2  Coke's  R., 
123  ;  Johnson  v,  McddMcott,  3  P.  Wms.,  130,  note  A  ;  Cooke  v.  Clay- 
wortJi,  IS  Ves.,  12  ;   Newland  on  Contracts,  366. 
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Pollock,  C.  B.,  cited  2  Kent's  Com.,  451,  and  Parke  B.  Yates  v.  Boen, 
2  Stra.,  1104  ;   Cole  v.  Robbins,  Bull.  N.  P.,  172.) 

DUPLICITY. 

Special  demurrer  for  duplicity,  alleging  that  the  replication  put  in 
issue  two  particulars,  viz.  :  the  agreement  and  its  performance  by  re- 
delivery of  the  brandy  :  Held,  that  the  replication  was  bad  for  dupli- 
city,— De  Wolf  V.  Bevan,  2  Dowling  Sf  Loivndes'  Practice,  R.,  p.  345. 
(1845.) 

EJECTMENT. 

Tenants  in  common  of  real  estate,  have  not  a  joint  propertf/,  though 
otherwise  as  to  their  possession. —  Colew.  Irvine,  6  HiWs  R.,  p.  634. 
(1845.) 

(Reardsley,  J.,  cited  Co.  Litt.,  195 — 198;  Roscoeon  Real  Actions,  7 
— 8  ;  Stearns  on  Real  Actions,  172,  {2d  ed.) ;  Jackson  v.  Bradt^  2  Cains, 
175;  Malcom  X.Rogers ^5  Cowen,  188.) 

ELECTION— JUDGE  OF. 

A  Judge  or  Inspector  of  an  Election,  who,  merely  in  consequence 
of  an  error  of  judgment,  refuses  to  receive  a  legal  vote,  is  not  liable  to 
a  suit  for  such  refusal  :  Alitcr,  if  he  wrongfully  and  maliciously  refu- 
sed such  vote. —  Carter  V.  Harrison,  5  Blackford's,  R.,  p.  138.    (1844.) 

(Blackford,  J.,  cited,  Asliby  v.  White,  1  BrotorHs  Pari.  Cos.,  \sted., 
p.  49  ;  Harman  v.  Tappfndon,  1  East,  563,  and  note  ;  Bull.  N-  P.,  64  ; 
Jenkins  v.  Waldon,  11  J.  R.,  114;  Wheeler  w.  Patterson,  1  New  Hamp- 
shire, 88.) 

ENDORSEMENT. 

Endorsements  upon  negotiable  paper,  made  for  the  accommodation 
of  the  drawer,  import  not  a  joint,  but  a  several,  and  successive  lia- 
bility: each  endorser  being  responsible  to  all  who  succeed  him. — 
United  States  Bank  v.  Beirne,  1  Grattan's  R.,  p.  234.     (1845.) 

EQUITY. 

It  is  against  Equity  to  permit  a  parPy  to  take  advantage  of  a  course 
of  conduct,  pursued  by  another  in  consequence  of  the  declared  inten- 
tions of  the  claimant,  made  with  full  knowledge  of  his  rights. — Dar- 
nall  v-  Hill,  12  Gill  i^- Johnson's  R.,  j).  388.     (1845.) 

This  court  will  not  relieve  against  a  judgment  at  law  on  the  ground 
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of  its  being  contrary  to  equity,  unless  the  defendant  was  ignorant  o. 
the  fact  in  question,  pending  the  suit,  or  the  defence  could  not  be  re- 
ceived as  a  defence  at  law,  or  unless  without  any  neglect  or  default  on 
the  part  of  the  defendant,  lie  was  prevented  by  fraud  or  accident,  or 
the  act  of  the  opposite  party,  from  availing  himself  of  his  defence. 
This  has  been  fiequently  so  decided  by  this  court. 

But  where  the  defendants  were  prevented  from  making  their  defence 
at  law  by  the  acts  of  the  plaintiff,  until  the  only  witness,  by  which  the 
defence  could  be  proved,  was  dead,  and  a  resort  to  this  court,  in  con- 
sequence thereof,  became  indispensable,  it  was  held  that  the  complain- 
ants were  entitled  to  relief  in  this  court,  and  that  it  was  not  necessary 
for  them  to  take  an  appeal,  and  then  apply  to  this  court  for  a  dis- 
covery, in  order  to  entitle  them  to  that  relief. 

Where  it  appeared  by  the  bill  that  the  complainants  became  security 
for  a  tliird  person,  to  the  defendant,  on  two  promissory  notes,  and  that 
the  defendant  extended  the  time  of  payment  three  several  times,  for 
ninety  days  each,  without  the  knowledge  or  assent  of  the  sureties,  and 
the  maker  of  the  notes  at  the  time  of  the  extension  was  able  to  pay, 
but  at  the  time  to  which  payment  had  been  extended,  he  became  in- 
solvent, and  the  defendant  had  commenced  two  several  suits  before  a 
justice  of  the  peace,  to  recover  the  amount  of  the  notes  against  the 
sureties,  and  they  appeared  and  defended,  and  after  the  testimony  was 
taken,  the  defendant,  who  was  plaintiff'  in  the  justice's  court,  discon- 
tinued his  suits,  and  after  the  decease  of  the  only  witness  on  the  part 
of  the  defence,  new  suits  were  commenced,  upon  which  judgment 
were  recovei-ed,  the  suits  being  undefended  ;  upon  demurrer,  Ir  was 
HELD,  that  the  case  made  by  the  bill  was  such  as  entitled  the  complain- 
ants to  relief  in  equity,  and  that  it  was  competent  for  this  court  to 
afford  that  relief  in  any  stage  of  the  proceedings,  as  well  after  as  before 
judgments  at  law. — iliac;!;  ^  Davis  v.  Dott/,  1  Harrington's  Ck.  R.,  p. 
3fi6.     (1815.) 

Demurrer  to  a  bill  for  discovery  and  relief,  against  judgments  at 
law.  The  opinion  of  the  court  contains  a  sufficient  statement  of  the 
case. 

A.  D,  Frazf.r,  in  support  of  the  demurrer. 

Bill  seeks  to  enjoin  two  judgments  recovered  before  a  justice  of  the 
peace  by  default. 

The  fact  alleged  might  constitute  a  good  defence  at  law  if  pleaded. 
No  reason  is  assigned  for  not  rnaking  a  defence  at  law,  nor  does  it  ap- 
pear why  a  discovery  was  not  sought  while  the  action  was  pending  at 
law,  and  before  judgment  rendered. 

It  is  conceded  fat  the  court  would  coerce  a  discovery  in  aid  of  in- 
ferior couits,  and  that  the  amount  in  controversy  alone  constitutes  the 
lest  of  jurisdiction.      At   all  events,  it  was  the   duty  of  the  complain- 
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ants  to  have  appealed  to  the  Circuit  Court,  and  then  come  to  this 
court  for  a  discovery. — 1  Eq.  Ahr.,  131 ;  Jer.  Eq.  Jur.,  26S-^9  ;  1 
Madd.  Ch;  195  ;   1   Chit.  Dig.,  591,  ^c.  ;   1  Paige,  287, 

This  court  will  not  afford  relief  against  a  judgment  at  law,  on  the 
ground  of  ignorance  of  facts,  mismanagement  of  Attorney,  not  even 
when  perjury  has  been  committed.  "  There  must  be  a  clear  case,  of 
accident,  surprise,  or  fraud  before  equity  will  interfere. "-2  Vern.,  696  ; 
6  J.  C.  R.,87;  10  Pet.  R.,  505;  Fonh.,  26,27;  656—7;  2  Paige, 
321  .  IJ.  Cos.,  492,  502  ;  3  J.  C.  R.,  352  ;  \  J.  C.  R.,  51,  395,  465, 
320  ;'  4  J.  C.  R.,  566,  510;  7  /.  C.  R.,    135,  337  ;  1  Johns.  Dig.,  1006- 

The  parties  should  have  put  themselves  in  a  situation  to  try  the  case 
by  filing  a  plea.— 6,  J.  C.  R,  480— 1. 

As  to  matter  beneath  the  jurisdiction  of  the  court.— 4  J.  C.  R.,  186. 

Goodwin  &  HANb,  contra. 

If  an  obligee  does  an  act  to  the  injury  of  the  surety,  or  varies  the 
terms  of  his  obligations,  or  enlarges  the  time  of  performance  without 
his  consent,  the  surety  will  be  discharged.---!  Law  Lib.,  68,  70,  73,  75, 
76,  77  ,•  2  Bro.  C.  C,  579;   6  Dow.,  540  ;   2  Ves.,  540  ;   10  J.  R.,  587  ; 

3  Kent,  111  ;  12  Wheat.,  .554  ;  Chit,  on  Bills  {Stk  ed.,)  442,  a7id  cases 
cited;  2  Swanst.,  539;  2  Hov.  on  Fraud,  71,  and  cases  cited  ;  4  Bam. 
Sf  Cress.,  506. 

The  rules  as  to  the  relief  of  a  surety  are  the  same  in  a  Court  of 
Equity  as  in  a  Court  of  Law,  when  the  facts  are  the  same.— 2  J.  C 
R.,  554  ;   17  /.  /?.,  384. 

When  the  sureties  on  the  face  of  the  instrument  appear  as  sureties, 
the  defence  may  be  set  up  at  law;  when  they  do  not  so  appear,  it  is 
doubtful  as  to  whether  the  defence  be  available  at  law  ;  in  such  case, 
the  jurisdiction  of  a  Court  of  Equity  is  undoubted,  and  in  the  other 
case,  this  court  would  seem  to  have  a  concurrentjurisdiction,  especially 
when  a  discovery  is  necessary.  In  this  case  the  character  of  the  com- 
plainants as  securities,  does  not  appear  on  the  notes. —  1  Daw  Lib.,  68] 

4  Barn.  Sf  Cress.,  506  ;  2  Swanst.,  539. 

In  equity  persons  appearing  to  be  principals,  are  permitted  to  prove 
themselves  sureties.— 1  Law  Library,  69. 

The  Chancellor. — The  bill  alleges  that  the  complainants  became 
sureties  for  one  McKinney,  to  Doty,  upon  two  promissory  notes,  for 
fifty  dollars  each.  Doty  at  three  several  times  extended  the  payment 
for  ninety  days  each,  without  the  knowledge  or  assent  of  the  com- 
plainants. That  at  the  time  said  extension  was  granted,  McKinney 
was  al)le  to  pay,  but  after  the  time  K.  which  payment  had  been  ex- 
tended by  Doty  had  elapsed,  was  insolvent.  That  iit  two  several 
times  Doty  commenced  suits  upon  said  notes  befcjie  Robert  Abbott, 
magistrate.     That  the  complainants  appeared  and  set  up  their  defence. 
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to  wit  :  that  they  were  sureties,  and  the  extension  of  the  time  of  pay- 
ment by  Doty.  That  the  only  witness  to  support  their  defence,  (the 
agreement  to  extend  the  time  of  payment)  was  one  Sidney  S.  Haw- 
kins, (since  deceased)  who  acted  as  the  agent  of  McKinney,  in  that 
behalf,  and  was  on  one  occasion  sworn,  and  gave  his  testimony  ;  and 
after  the  witness  was  examined,  Doty  discontinued  his  suit :  That  the 
puties  appeared  on  both  occasions  and  were  ready  to  make  their  de- 
fence, &c.,  and  the  suits  were  discontinued.  That  after  the  decease 
of  said  Hawkins,  the  only  witness,  new  suits  were  commenced,  on 
which  judgments  were  recovered,  the  said  suits  being  undefended. 
To  this  bill  there  is  a  general  demurrer.  The  ground  of  the  defence 
is  that  this  court  will  not  relieve  against  a  judgment  at  law  on  the 
ground  of  its  being  contrary  to  equity,  unless  the  defendant  in  the 
judgment,  was  ignorant  of  the  fact  in  question,  pending  the  suit,  or  it 
could  not  be  received  as  a  defence  at  law,  or  unless  without  any  neg- 
lect or  default  on  his  part,  he  was  prevented  by  fraud,  or  accident,  or 
the  act  of  the  opposite  party,  from  availing  himself  of  the  defence. 
This  is  undoubtedly  the  true  rule,  it  has  frequently  been  so  held  by  this 
court.--- >S>e  Barrows  v.  Doty,  ante  page  1  ;  Wright  v.  King,  ante  page 
12,  a7id  note  on  pages  17,  18. 

It  is  insisted,  however,  that  this  case  does  not  come  within  it.  That 
the  defendants  below  have  been  prevented  from  making  their  defence 
by  repeated  discontinuances.  When  the  parties  appeared  to  make 
their  defence,  until  the  death  of  the  only  witness.  That  from  the 
constitiiti(jn  of  Justices'  Courts,  a  continuance  cannot  be  had  for  a  suf- 
ficient time  to  obtain  a  discovery.  That  Courts  of  Chancery  interfere 
with  reluctance  with  inferior  jurisdictions,  and  that  this  being  a  case 
of  original  Chancery  jurisdiction,  this  court  should  now  entertain  this 
bill  and  grant  relief.  In  support  of  these  grounds,  the  cases  of  Rath- 
hone  v.  Warren,  10  J.  i2.,  396  ;  Boyce^ s  Executors  v.  Grundy,  2  Pet.  R., 
214  ;  2  Stvanst.,  530,  are  cited.  It  is  clear  from  the  case  made  by  the 
bill,  that  the  complainants  were  discharged  from  their  liability.  It  is 
also  undoubtedly  true,  that  Courts  of  Chancery  have  always  sustained 
their  jurisdiction  in  this  class  of  cases.  A  Court  of  Chancery  was 
formerly  the  only  tribunal  which  could  afford  adequate  relief  But 
recently.  Courts  of  Law  have  also  given  effect  to  defences  of  this  kind. 
The  Court  of  Chancery  having  originally  exclusive  jurisdiction,  still 
retains  it.  But  if  the  party  has  a  good  defence  at  law,  and  it  is  in  his 
power  to  make  it  there,  without  a  resort  to  this  court,  and  he  permits 
a  judgment  to  pass  against  him,  a  Court  of  Chancery  would  not  re- 
lieve him.  It  is  apparent  from  the  case  as  made,  that  the  defendants 
by  the  act  of  Doty,  after  having  two  suits  commenced,  at  two  several 
times  were  deprived  of  making  their  defence,  by  the  discontinuances, 
until  the  death  of  their  only  witness.  That  a  resort  to  this  court  was 
indispensable,  and  that  this  necessity  has  resulted  from  the  act  of  Doty, 
the  plaintiff  below.  The  only  doubt  in  the  case  is,  were  the  parties 
bound  to  apply  to  this  court  before  judgment  rendered  in  the  court 
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below.  It  has  been  urged  that  the  defendants  below  coiild  have  taken 
appeals  to  the  Circuit  Court,  and  could  then  have  appealed  to  this 
court  for  a  discovery,  and  would  have  been  entitled  to  their  remedy. 
I  have  entertained  much  doubt  whether  this  case  comes  within  the  ex- 
ceptions to  the  general  rule,  as  stated  in  the  case  in  10  J.  R.,  590,  and 
3  Pet.  R.,  214.  Was  it  necessary  ?  Was  it  incumbent  upon  the  par 
ties  to  adopt  this  more  expensive  and  circuitous  proceeding  to  make 
their  defence,  after  having  on  two  several  occasions,  appeared  in  both 
suits,  made  tlieir  defence,  and  produced  their  witness  ?  I  am  in- 
clined to  think  not.  The  necessity  for  a  resort  here  at  all,  has  been 
caused  by  this  extraordinary  and  unjust  proceeding  on  the  part  of 
Doty,  the  defendant.  In  the  case  in  3  Pet.  R.,  214,  where  the  court 
did  relieve  against  a  judgment,  the  Judge,  in  delivering  the  opinion 
of  the  court,  says  :  It  is  not  enough  that  there  is  a  remedy  at  law,  it 
must  be  plain  and  adequate,  in  other  words  as  practical  and  as  efficient 
to  the  ends  of  justice  and  its  prompt  administration,  as  the  remedy  in 
equity.  He  says,  also  :  "Although  the  defence  might  have  been  made 
at  law,  the  complainant  would  still  have  been  left  to  renew  the  contest 
upon  a  series  of  suits  ;  and  that  probably  after  the  death  of  witnesses." 
The  case  in  10  J.  R.,  was  a  case  against  bail ;  where  the  time  had 
been  extended.  There  had  been  a  judgment  in  the  Supreme  Court 
against  the  bail,  but  relief  still  was  granted.  Here  the  ct^mplainants 
were  prevented  from  making  their  defence  by  the  act  of  the  defend- 
ant. This  was  a  case  in  which  it  would  have  been  competent  for  this 
court  to  afford  relief  in  any  stage  of  the  proceedings,  and  the  resort 
here  having  been  rendered  indispensable  by  the  act  of  Doty,  it  will  be 
unjust  and  inequitable  to  permit  him  to  take  advantage  of  his  own 
wrong. 

Demurrer  overruled. 

EQUITY— MARRIAGE  ARTICLES. 

A  representation  made  by  one  party  for  the  purpose  of  influencing 
the  conduct  of  another,  and  acted  on  by  him,  will  in  general  be  suffi- 
cient to  entitle  him  to  the  assistance  of  a  Court  of  Equity,  for  the  pur- 
pose of  realizing  such  representation.  And  so  in  proposals  of  mar- 
riage, if  the  parent,  or  his  agent,  deliberately  holds  out  inducements 
to  the  suitor  to  celebrate  the  marriage,  and  he  consents,  and  celebrates 
it,  believing  it  was  intended  that  he  should  have  the  benefits  so  held 
out  to  him,  a  Court  of  Equity  will  give  effect  to  the  proposals. — Ha?n- 
mersley  v.  Baron  De  Biel,  12  Clark  Sc  Finnelly^s  Ajifcal  Cases,  p-  45. 
(1846.) 

EQUITY  PRACTICE. 

It  is  in  many  instances  perfectly  consistent  to  pursue  two  different 
remedieu,  when  either  may  avail ;  taking  care  only  to  obtain  the  fruits 
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of  one. —  Lee  v.  Administrators  of  Boteler  Sf  Belt,  12  Gill  Sf  Johnson^s 
R.,p.323.     (1845.) 

ERROR. 

A  third  party,  whose  interest  is  not  prejudiced  even  if  there  be  error 
in  the  record,  is  not  entitled  to  be  a  plaintiff  in  error  in  a  court  of  law. 
— Dougherty  v.  Campion  Sf  Oldham,  3  Smedes  A*  Marshall's  i2.,  p.  1 00. 
(1844.) 

ESCHEAT. 

The  real  estate  of  a  person  dying  intestate,  and  leaving  no  heirs 
capable  of  inheriting  the  same,  escheats  to,  and  vests  in  the  State,  at 
the  instant  of  his  death. — O'Hanlin  v.  Den,  1  Spencer's  R.,  p.  31. 
(1844.) 

(HoRNBLowER,  C.  J.,  citod  Den.  v.  Redfern,  12  East,  96;  Johnson  v. 
Hart,  3  Johns.  Cases,  325  ;  3  Cruise's  Dig.,  ^^\,  tit.  30  ;  6  J.  C,  R.,  365; 
3  Johns.  Cases,  109;  Jackson  v.  Adams,  7  Wend.,  369.) 

ESCROW. 

A  deed  may  be  delivered  to  a  stranger  to  take  effect  on  a  condition 
to  be  subsequently  performed  ;  but  if  it  be  delivered  to  the  obligee 
on  such  contingency,  the  condition  is  a  nullity  and  the  delivery  abso- 
lute.—i^o%  V.  Cowgill,  5  Blackford's  R.,  p.  18.     (1844.) 

(Dewey,  J.,  cited  Hob.,  246  ;  9  Coke,  136  ;  Co.  Lit.,  36  a  ;  2  Thorn 
Co.,  190.  and  n.  15;  Cro.  Eliz.,  520;  Cro.  Eliz.,  884;  2  Stark.  Ev., 
271  ;   Shep.  Touch.,  59  ;  8  Mass,,  230.) 

EVIDENCE. 

Notes  of  evidence,  taken  by  the  judge  in  the  course  of  a  trial,  are 
no  part  of  the  record,  and  they  cannot  be  received,  in  a  subsequent 
trial  of  the  cause,  as  evidence  of  what  an  absent  witness  then  testified, 
unless  their  accuracy  be  established  by  other  proof. — Livingston  v. 
Cox,  8  Watts  Sf  Sergeant's  R.,  p.  61.     (1846.) 

[Williarns  cited  Miles  v.  O'Hara,  4  Binn.,  108;  Foster  v.  Shaw, 
7  Serg.  &^'  Rawle,  156. 

Dunlop,  contra,  cited  Lightner  v.  Wike,  4  Serg.  <Sf  Rawle,  203  ; 
Chess  V.  Chess,  17  Serg.  ^  Rawle.  409  ;  Schall  v.  Miller,  5  Wharton, 
156.) 

Where  a  witness  of  his  own  free  will  and  accord,  draws  up  a  memo- 
randum, or  has  it  drawn  up  under  his  immediate  direction,  at  the  time 
of  the  fact,  or  recently  afterwards,  for  the  purpose  of  preserving  the 
memory  of  it,  he  may  adopt  its  contents  as  his  testimony ;   although 


EVIDENCE. 


109 


at  the  time  of  testifying  he  recollects  nothing  further  than  that  he 
had  accurately  reduced  or  procured  to  be  reduced  the  whole  transac- 
tion lo  writing.  But  if  the  paper  was  drawn  up  weeks  after  the  fact 
occurred,  or  if  it  was  drawn  up,  or  procured  to  be  drawn  up,  by  the 
party  in  whose  favor  the  witness  is  called  to  testify,  he  cannot  be 
allowed  to  testify  to  its  contents,  if  he  does  not  recollect  them  inde- 
pendently of  the  paper. —  O' Neale  v.  Walton,  1  Richardson's  R.,  p.  234. 
(1845.) 

All  the  members  of  a  company  are  chargeable  with  knowledge  of 
the  entries  made  on  their  books  by  their  agent  in  the  course  of  his 
business,  and  with  the  true  meaning  of  the  entries  as  understood  by 
the  ^genl.— Allen  v.  Coit,  6  HilVs  R.,  p.  318.     (1845.) 

Where  illegal  testimony  is  permitted  to  go  to  the  jury  without 
objection  either  on  its  introduction  or  in  the  argument  of  the  case, 
its  illegality  is  waived,  and  a  new  trial  will  not  be  granted  in  conse- 
quence of  its  admission. — Stone  v.  The  State,  4  Humphreys^  R.,  p.  27. 
(1844.) 

A  professional  or  official  witness,  giving  evidence  as  to  foreign  law, 
may  refer  to  foreign  law  books  to  refresh  his  memory,  or  to  correct 
or  to  confirm  his  opinion;  but  the  law  itself  must  be  taken  from  his 
evidence. —  The  Sussex  Peerage,  II  Clark  Sf  Finnelly's  R.,  f,  .85. 
(1845.) 

A  witness  is  competent  to  prove  the  evidence  given  by  a  witness, 
since  deceased,  on  a  former  trial  of  a  cause,  if  he  testifies  that  he  has 
a  distinct  recollection,  independent  of  his  notes,  of  the  deceased  having 
been  sworn  as  a  witness,  of  what  he  was  produced  to  prove,  and  of 
the  substance  of  what  he  then  stated,  although  for  the  language  used 
by  him  he  must  rely  upon  his  notes  taken  at  the  time,  and  which  he 
believes  to  be  correct. — Sloanv.  Somcrs,  1  Spencer's  R.,  p.  66.     (1844.) 

The  declarations  of  a  testator,  after  making  his  will,  of  his  purpose 
and  intentions  therein,  are  not  admissible  in  evidence,  to  control  or 
explain  it.— Weston  v.  Foster,  7  Mctcal/'s  R.,  p.  297.     (1845.) 

A  receipt  for  money  is  not  conclusive  evidence  against  the  person 
giving  it.  He  may  show  that  the  money  has  not  been  received,  or 
that  he  was  induced  to  give  it  by  misrepresentations. — Humphries  v. 
McGrraw,  5  Arkansas  R.,  p.  61.     (1845.) 

(Paschal,  J.,  cited  Stratton  v.  Ratsell,  2  T.  R.,  366  ;  Skaife  v.  JacA- 
son,  3  Barn.  !f  Cress.,  421 ;   1  P?ul.  Ev.,  108.) 

A  communication  voluntarily  made  to  counsel,  after  he  has  refused 
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to  be  enjployed  by  the  party  making  it,  does  not  come  witbin  the 
rule  of  confidential  communications,  and  is  therefore  admissible  in 
evidence. — Scfzar  v.  Wilson,  4  North  Carolina  R.,  p.  501.      (1844.) 

The  declarations  of  the  decedent  are  not  competent  to  prove  the 
existence  or  execution  of  a  will. — Grant  v.  Grant,  1  Sandford's  Ch. 
R.,  p.  235.     (1846.) 

(The  Assistant  Vice  Chancellor  cited  Dan  v.  Brotim,  4  Cowen, 
483  ;  Jackson  v.  Betts,  6  Cowen,  377.) 

Evidence  of  former  transactions  between  the  same  parties  can  be 
received,  for  the  purpose  of  explaining  the  meaning  of  the  terms  used 
in  their  written  contract.-^ Bourne  v.  Gatliff,  11  Clark  Sf  Finnelly^s  R., 
p.  45.     (1845.) 

The  admissions  of  a  partner,  previous  to  the  dissolution  of  the 
partnership,  are  evidence  against  his  co-partner:  but  when  made  after 
the  dissolution,  though  in  relation  to  a  transaction  commenced  during 
its  existence,  and  not  completed  when  the  admissions  were  made, 
they  are  inadmissible. —  White  v.  Kearney,  9  Robinson's  La.  R.,  p.  495. 
(1845.) 

Where  the  whole  question  before  a  jury  is  one  of  fact,  they  may 
properly  be  instructed  that  they  are  the  judges  of  the  weight  to  be 
given  to  the  testimony  of  a  witness,  from  his  manner  of  testifying— 
and  if  there  was  no  evidence  impeaching  his  credibility,  yet,  if  he  was 
evasive  when  questioned  by  one  party,  and  willing  to  answer  favora- 
bly to  the  otlit-r,  the  jury  may  disregard  it,  or  give  it  such  weight  as 
they  think  proper. 

Motion  for  new  trial  on  the  ground  of  newly  discovered  evidence, 
cannot  be  sustained  when  that  evidence  is  only  cumulative  in  its  cha- 
racter. — Brown  v.  Stacy,  5  Arkansas  R.,  p.  403.     (1845.) 

This  was  an  action  of  assumpsit,  determined  in  the  Phillips  Circuit 
Court,  in  December,  1842,  before  the  Hon.  C.  P.  ToUison,  one  of 
the  circuit  judt^es.  Stacy  sued  Brown  on  a  lost  note  for  $300,  dated 
October  7,  1839,  due  at  one  month  from  date.  Plea,  non  assumpsit, 
and  trial.  The  evidence  on  the  trial,  as  afterwards  incorporated  in  a 
bill  of  exceptions,  was  as  follows  :  The  defendant  admitted  the  exe- 
cution and  loss  of  the  note,  and  that  it  was  given  for  the  price  of  a  ne- 
gro man  named  Billy.  One  of  plaintiff's  witnesses,  (Brown's  clerk,) 
proved  the  purchase  of  the  negro ;  that  Brown's  transactions  as  to 
purchasing  negroes  were  not  entered  on  the  books  of  his  store  ;  nor 
(lid  those  hooks  show  anytliing  in  regard  to  the  purchase  of,  or  pay- 
ment for,  that  particular  negro.  Another  witness  proved  that  in  1839, 
1840  ur  1S41,  Stacy  held  the  note  on  Brown,  unpaid  ;  but  could  state 
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nothing  positively  as  to  the  time.  Another  witness  proved  the  purchase 
and  price  of  the  negro.  The  defendant  introduced  one  witness,  who 
stated  that  in  1840  or  1841,  Stacy  told  him  that  he  had  settled  with 
Brown,  and  they  had  cancelled  all  business  and  transactions  between 
them,  and  Brown  had  paid  him  in  Arkansas  money  all  he  owed  him. 
Stacy  said  nothing  about  the  negro.  This  was  the  substance  of  all  the 
evidence. 

The  court  instructed  the  jury,  that  they  were  the  judges  of  the 
weight  to  be  given  to  the  testimony  of  a  witness,  from  his  manner  of 
testifying  ;  and,  that  if  there  was  no  evidence  to  impeach  his  credi- 
bility, yet  if  he  evinced  evasiveness  when  questioned  by  one  party, 
and  a  willingness  to  answer  questions  favorable  to  the  other,  the  jury 
might  disregard  his  testimony  altogether,  or  a^ive  it  such  weight  as 
they  thought  proper.  No  objection  was  made  to  these  instructions. 
On  this  evidence,  on  the  '26th  Nov.,  1842,  the  jury  found  for  the  plain- 
tiff, $354.  On  the  1st  of  Dec,  the  court  allowed  a  motion  to  be  filed 
for  a  new  trial,  7innc  pro  tunc  as  of  28th  Nov.,  and  certain  affidavits  in 
support  of  it,  as  of  Nov.  30th,  on  which  days  respectively  the  record 
states  they  had  in  fact  been  filed. 

The  grounds  of  the  motion  for  a  new  trial  were,  first,  that  the  ver- 
dict was  contrary  to  law  and  evidence  ;  and  secondly,  the  discovery  of 
new  evidence.  The  latter  ground  was  supported  by  the  affidavit  of 
Brown  and  of  the  newly  discovered  witness,  the  latter  affidavit  stating 
the  same  payment  spoken  of  by  one  witness  sworn  on  the  trial.  The 
motion  was  overruled  and  the  defendant  excepted. 

Cummins,  for  plaintiff. 

Pike  and  Baldwin,  contra.  The  instructions  of  the  court  show  that 
the  witness  of  the  defendant  was  a  auspicious  one,  and  his  manner  of 
testifying  calculated  to  weigh  with  the  jury.  The  whole  question 
was  one  of  fact ;  and  no  appellate  court  will  renew  the  decision  of  a 
jury  on  such  a  question.  Graham  v.  Cam7nann,  2  Caines,  168  ;  Carver 
v.  Jackson,  4  Peters,  30  ;  Parsons  v.  Armor  4"  Oakley,  3  Peters,  413  • 
People  v,  Superior  Court  of  N.  Y.,  20  Wend.,  664  ;  United  States  v. 
Duval,  6  Wheat.,  542  ;   Troiuhridge  hf  Jennings  v.  Sanger,  4  Ark.,  179. 

By  the  court,  Lacy,  J.  The  motion  for  a  new  trial  was  properly 
refused  by  the  circuit  court.  There  was  no  error  in  the  instructions 
given  to  the  jury.  The  whole  question  before  them  was  one  of  fact, 
and  this  court  will  not  review  their  decision  upon  such  a  case  as  v-, 
now  before  us.  There  is  no  such  preponderance  of  evidence  in  this 
cause  as  will  authorize  our  interference.  The  newly  discovered  evi- 
dence was  cumulative,  tending  to  prove  payment,  previously  put  in 
and  attempted  to  be  established  upon  the  trial  by  other  proof.  Con- 
sequently the  evidence  adduced  In  support  of  a  new  trial  was  inad- 
missible. 

Judgment  ajlrmed. 


112  EXECUTION. 

EVIDENCE— PAROL. 

Parol  evidence  is  admissible  to  prove  that  a  bill  of  sale  of  goods,  ab- 
solute on  its  face,  w^as  intended  by  the  parties  to  be  only  a  mortgage. 
Hayworth  v.    Worthington,  5  Blackford's  R.,  p.  361.     (1844.) 

Error  to  the  Wayne  Circuit  Court. 

Dewey,  J.  Assumpsit,  plea,  general  issue  ;  verdict  and  judgment 
for  ihe  plaintiffs  below. 

On  the  trial  of  the  cause,  the  plaintiffs  gave  in  evidence  to  the  jury 
an  instrument  of  writing  executed  by  one  James  Hayworth,  acknow- 
ledging an  absolute  sale  by  him  of  a  quantity  of  bacon  to  the  plaintiffs. 

The  defendant,  who  claimed  the  same  bacon  under  a  subsequent 
purchase  from  James  Hayworth,  offered  to  prove  by  parol  the  instru- 
ment, a  bill  of  sale,  under  which  the  plaintiffs  claimed,  though  abso- 
lute upon  its  face,  was  designed  by  the  parties  to  it  to  be  only  a  mort- 
gage to  secure  a  debt  which  Hayworth  owed  to  the  plaintiffs,  and 
which  the  defendant  contended  bad  been  satisfied.  The  plaintiffs  ob- 
jected, and  the  court  rejected  the  evidence. 

It  has  frequently  been  decided  that  deeds  for  the  conveyance  ot 
real  estate,  unconditional  in  their  terms,  might  be  shown  by  parol  tes- 
timony to  be  intended  by  the  parties  as  mortgages.  These  decisions 
are  based  upon  the  assumption,  that  the  admission  of  such  evidence  is 
necessary  for  the  prevention  of  fraud.  Gas.  Temp.  Talbot,  ^2  \  King 
V.  Newman,  2  Munf.,  40;  Strong  v.  Steicart,  4  J.  C.  R.,  167  ;  Dun- 
ham V.  Dey,  15, Johns.,  .555;  Walton  v,  Cronly's  AdmW.,  14  Wend.,  63  ; 
Van  Buren  v.  Olmstcad,  5  Paige,  9.  And  the  same  principle  has  been 
more  than  once  recognized  by  this  court.  Aborn  v.  Burnett,  2  Blachf., 
101  ;    Conwell  v.  Evill,  4  Blackf,  67 ;   Blair  v.  Bass,  4  Blachf.,  539. 

We  are  unable  to  perceive  any  good  reason  for  distinguishing  be- 
tween deeds  for  land,  and  bills  of  sale  of  personal  property,  in  this 
particular  ;  and  in  the  only  cases  which  we  have  been  able  to  find,  in 
which  the  question  has  been  raised  in  respect  to  the  latter  kind  of  in- 
struments, the  distinction  has  not  been  made.  In  Virginia  it  has  been 
held  that  parol  testimony  may  be  received  to  prove  that  a  bill  of  sale 
purporting  to  be  absolute,  was  really  intended  to  be  only  a  mortgage. 
Chapman  s  Adm"  XV.  Turner,  1  Call,  244  ;  Robertson  v.  Campbell,^  Call, 
421  ;   Dabney  v.  Green,  4  Hen.  (^  Munf.,  101. 

The  Circuit  Court  erred  in  rejecting  the  parol  evidence  oflfered  by 
the  defendant. 

The  judgment  is  reversed  and  the  verdict  set  aside  with  costs. 

EXECUTION. 

A  sheriff's  acceptance  of  bank  notes  in  payment  of  an  execution  dis- 
charges it ;  and  if  the  notes  afterwards  become  worthless,  he  must  ac- 
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count  to  the  party  in  cash.     Harper  v.  Fox,l  Walts  !f  Sergeant's  R., 
p.  142.     (1845.) 

The  levy  of  an  execution  on  property  exempt  from  execution  has  no 
more  effect  as  to  a  change  of  title,  than  a  levy  on  the  property  of  a 
third  person.      Williams  v.  Miller,  16  Connecticut  R.,  p.  144.     (1845.) 

A  levy  on  sufficient  personal  property  is  prima,  facie  satisfaction  ot 
the  execution ;  but  the  presumption  of  satisfaction  therefrom  may  be 
rebutted  by  showing  that  the  levy  has  been  legally  removed.  Walker 
V    McDowell,  A:  Smedes  MarshaWsR., p.  nS.     (1845.) 

(Sharkey,  C.  J.  cited  Kershaw  v.  Merchants'  Bank  of  New   York,  7 

Howard,  386.) 

An  execution  Issued  after  the  death  of  a  party,  without  any  change 
in  the  original  title,  and  tested  previous  to  his  deatli ;  Held,  regular. 
Hai/v.  Fowler,  1  Howard's  Special  Term.  R.,  p.  127.     (1845.) 

When  an  execution  is  lost,  the  execution  docket  kept  by  the  clerk, 
and  the  entries  therein  of  the  date  and  amount  of  the  execution,  where 
the  clerk  testifies  to  the  regularity  of  the  docket,  are  admissible  as  evi- 
dence of  the  facts  stated  therein. 

A  witness,  in  giving  testimony  of  the  contents  of  a  lost  writing,  may 
make  use  of  any  memorandum  to  refresh  his  memory. 

In  an  action  against  a  sheriff,  for  falsely  returning  an  execution 
nulla  hona,  the  court  instructed  the  jury  that  if  they  believed  that  the 
defendant  in  the  execution  had  property  in  the  county  sufficient  to  pay 
the  execution,  or  part  thereof,  and  the  sheriff  by  reasonable  diligence 
and  exertion,  could  have  made  the  amount  of  the  execution,  or  part 
thereof,  they  should  find  for  the  plaintifl':  Held,  that  the  instruction 
was  correct. 

It  is  the  duty  of  an  officer  having  an  execution  in  his  hands  against 
tl;e  property  of  a  defendant,  to  make  reasonable  exertions  to  levy  upon 
rlie  property  of  the  defendant  in  his  county  ;  and  if  he  fails  to  exercise 
(iue  diligence  in  the  discharge  of  his  duty  in  this  respect,  he  is  responsi- 
ble for  whatever  loss  or  detriment  the  person  who  commits  the  execu- 
tion to  his  hands  may  sustain,  in  consequence  of  such  failure. 

A  sale  of  a  portion  of  the  bricks  in  a  kiln,  by  the  thousand,  cannot  be 
complete,  until  those  sold  are  separated,  in  some  mode,  from  the  gene- 
lal  mass.  To  make  such  sale  good,  there  must  be  an  actual  or  virtual 
delivery  of  the  property  sold. 

A  sheriff  is  not  bound  to  notice  bare  assertions  of  individuals  as  to 
tleir  claim  to  property  in  the  possession  of  a  defendant  in  an  execu- 
tion ;  he  is  only  required  to  notice  legal  claims,  fairly  exhibited. 

A  witness,  where  there  is  a  conflict  as  to  the  ownership  of  property, 
should  state  facts,  and  let  the  jury  draw  conclusions.     A  statement, 
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by  a  witness,  that  he  "(iottsidered"  property  his  own.  is  no  evidence 
that  it  was  so;  it  is  merely  an  expression  of  opinion. 

Semhlc. — That  in  an  action  against  a  sheriff,  for  a  false  return  to  an 
execution,  it  is  unnecessary  to  produce  the  judgment  upon  whick  it 
was  issued. — Dunlap  v.  Berry,  4  Scam7non^s  R-, p.  327.     (1844.) 

The  proceedngs  in  this  cause,  in  ihe  Morgan  Circuit  Court,  were 
had  at  the  June  term,  184"^,  before  the  Hon.  Samuel  D.  Lock  wood 
and  a  jury.  Verdict  and  judgment  were  rendered  for  the  plaintiff 
for  $210  f)4.  The  defendant  appealed  to  this  court.  The  facts  appear 
in  the  opinion  of  the  court. 

J.  A  McBougal,  for  the  appellant,  relied  upon  the  following  points 
and  authorities  : 

First,  The  court  below  erred  in  admitting  proof  of  execution,  and 
return  by  the  docket,  without  previous  evidence  of  a  judgment. — ■ 
Croroh'li  v.  Bleioctt,  12  Mod,,  128  ;  4  Phillips'  Ev.,  403. 

Second,  The  court  erred  in  permitting  witness,  Yates,  to  testify 
from  a  copy  of  a  memorandum,  2  Pkilli/is'  Ev.^  751 — 7;  3  Phillips^ 
Ev.,  1238—9,  and  note  ;  Phillips'  Ev.,  870 ;  Jones  v.  Stroud,  2  Carr. 
!^  Payne,  196  ;    ChurcJt  v.  Perkins,  3  Terrii  R.,  74!). 

Third,  The  instructions  given  at  the  instance  of  the  plaintiff  were 
erroneous.  The  first  instruction  lavs  down  a  rule  which  would  charge 
sheriffs  whenever  there  was  property  within  the  county  ;  whereas 
the  sheriff  is  only  liable  in  cases  of  gross  negligence. — Breese's  App., 
18,  19.  Tlie  third  instruction  determines  a  question  of  fact  in  issue 
before  the  jury.  The  other  instructions  excepted  to  are  calculated  to 
mislead  the  jury ;  and  it  is  insisted  tliat  the  testimony  of  a  witness, 
that  he  considered  certain  property  his,  was  evidence  of  the  fact.    • 

It  would  not,  of  course,  be  conclusive,  but  it  should  go  to  the  jury, 
with  the  accompanying  circumstances,  and  receive  such  consideration 
as,  in  their  opinion,  the  evidence  and  circumstances  justified.  In  the 
absence  of  other  testimony  and  opposing  circumstances,  it  would  be 
rjonclusive. 

Fourth,  The  court  erred  in  over  ruling  the  motion  for  a  new  trial  ; 
no  judgment  having  been  introduced,  the  verdict  was  not  sanctioned 
by  testimony. 

William  Thomas,  (with  whom  was  Richard  Yates  and  John  W. 
Evans,)  for  the  appellee: 

The  sheriff  is  bound  to  use  reasonable  diligence  to  find  property, 
and  the  plaintiff  is  not  bound  to  show  property,  in  order  to  make  the 
sheriff  liable  for  neglect,  in  not  levying  an  execution. — Hargrave  v. 
Penrod,  Brcese's  App.,  15. 

A  sheriff  cannot  return  that  he  was  misled,  and  therefore  did  not 
execute  process,  because  he  may  take  the  posse  comitatu^ ;  nor  can 
he  return  that  he  had  levied  on  goods,  and  afterwards  lost  them ;  nor 
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that  a  -defendant  had  been  rescued. — 7  ComyrCs  Dig.,  title  Return, 
282  ;   Bell  v.  North,  4  Littell,  135. 

A  sheriff  ia  bound  to  use  all  leasonable  endeavors  ti>  execute  pro- 
cess against  the  person.  He  should  go  to  the  house  of  the  defendant 
to  ascertain  whether  he  is  at  home,  and  if  not,  to  learn  where  he  is — 
particularly  when  he  resides  in  the  immediate  neighborhood  ;  and  it 
instead  of  pursuing  that  course,  he  chooses  to  rely  upon  vague  infor- 
mation, obtained  from  casual  enquiries  in  the  streets,  that  the  defend- 
ant is  not  at  home,  he  does  it  at  his  peril. — Hinman  v.  Borden,  10 
Wend.,  371  ;  Bell  v.  The  Commonwealth,  1  J.  J.  Marsh.,  557. 

To  put  the  sheriff  upon  proof  of  the  correctness  of  his  return,  prima 
facie  evidence  of  its  falsity  is  enough ;  as  proving  that  the  defendant 
had  property  in  his  possession. — Morgan  v.  Seymour,  5  Wend.,  310. 

Whatever  weight  may  be  attached  to  an  official  return,  under  other 
circumstances,  when  it  is  directly  attacked,  it  should  not  be  permit- 
ted to  balance  against  prima  facie  evidence.— iVior^aw  v.  Seymour, 
5  Wend.,  310. 

If  a  party  be  in  possession  of  goods  apparently  the  property  of  a 
debtor,  the  sheriff,  who  has  2i  fieri  facias  to  execute,  is  bound  to  enquire 
whether  the  party  in  possession  is  so  bona  fide :  and  if  he  find  the 
possession  is  held  under  a  fraudulent  bill  of  sale,  he  is  bound  to  treat  it 
as  null  and  void,  and  levy  under  the  writ. — Lorick  v.  Croicder,  15  Eng. 
Co.  Law  R.,  165. 

Upon  the  question  of  evidence,  the  decisions  in  the  following  cases 
prove  that  the  court  below  properly  admitted  the  secondary  evidence. 
—  Winn  V.  Patterson,  9  Peters,  663  ;  Hinman  v.  Bruce,  13  Johns.,  529  ; 
3  Phillips'  Ev.,  1067,  note  723. 

Shields,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  the  case  by  Lucien  Berry  against  Alexander 
Dunlap,  Sheriff  of  Morgan  County,  brought  in  the  Morgan  Circuit 
Court,  for  a  false  return  to  a  writ  of  fieri  facias  sued  out  of  the  clerk's 
office  of  the  Morgan  Circuit  Court,  in  favor  of  said  Berry  against  one 
Elias  Elder,  and  placed  in  the  hands  of  Dunlap,  sheriff  of  Morgan. 
The  declaration  contains  three  counts,  each  averring  a  return  on  the 
said  writ:  "That  he  (Dunlap)  had  made  diligent  search,  and  no  pro- 
perty found  to  satisfy  the  writ."  The  first  two  counts  state  that  during 
the  lifetime  of  the  execution,  and  while  in  the  hands  of  the  said  Dun- 
lap, the  said  Elder  had  property  in  the  county,  of  which  Dunlap  had 
notice  ;  and  the  third  count  states  that  he  had  property  out  of  which, 
with  due  diligence,  the  amount  of  the  debt  could  have  been  made, 
and  that  he  fraudulently  failed  and  neglected  to  use  such  diligence, 
&c.  Dunlap  pleaded  not  guilty  to  this  declaration,  and  the  parties 
went  to  trial. 

The  bill  of  exceptions  shows  that  upon  the  trial,  proof  having  bt.en 
given  of  the  loss  of  the  execution,  and  return  set  forth  in  the  decla- 
ration   thy  court  permitted  the  execution  docket  of  the  clerk,  and  the 
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entries  therein  of  the  date  and  amount  of  said  execution,  the  clerk 
having  first  testified  to  the  regularity  of  such  docket,  to  be  given  in 
evidence  of  such  facts.  Dunlap,  by  his  counsel,  objected  to  the  intro- 
duction of  this  evidence.  The  objection  was  overruled ;  to  which 
Dunlap  excepted.  The  plaintiff's  attorney,  Yates,  was  then  sworn, 
who  testified  that  he  copied  the  return  exactly  in  the  declarati<in,  and 
that  he  held  in  his  hand  a  copy,  as  stated  in  the  declaration,  which  he 
used  to  refresh  his  memory,  and  which  was  the  same  as  the  original 
return,  and  the  same  as  that  set  forth  in  the  declaration.  To  the  intro- 
duction of  this  testimony  Dunlup  also  objected,  but  the  objection  was 
overruled,  and  exceptions  taken. 

A  variety  of  testimony  was  afterwards  introduced  in  relation  to 
Elder's  property  at  the  time,  and  in  relation  to  a  brick  kiln,  which 
Ekier  had  previously  burned,  and  which  was  still  in  being,  while  the 
execution  continued  in  the  hands  of  Dunlap ;  and  there  was  some 
other  testimony  which  it  is  not  necessary  to  notice.  Several  instruc- 
tions were  next  asked  for  by  the  plaintiff,  which  were  given  to  the  jury 
by  the  court ;  and  to  the  first,  third,  fifth,  and  seventh  of  which  Dun- 
lap  excepted.  The  instructions  are  set  foith  in  the  bill  of  exceptions, 
and  will  be  noticed  hereafter. 

The  jury  found  a  verdict  for  the  plaintiff.  A  motion  was  thereupon 
made  for  a  new  trial,  for  the  reasons, 

1.  That  Yates'  testimony  should  have  been  excluded. 

2.  That  the  instructions  given  to  the  jury  were  erroneous. 

3.  That  the  verdict  was  against  law  and  evidence. 

The  motion  for  a  new  trial  was  overruled,  and  excepted  to  ;  and 
this  decision  is  now  assigned  for  error. 

First,  Did  the  Court  err  in  permitting  the  entries  on  the  clerk's 
docket  to  be  read  to  the  jury  ? 

I'revious  to  the  introduction  of  this  testimony,  the  plaintiff  adduced 
proof  of  the  loss  of  the  execution  and  return  thereon,  and  the  simple 
question  is,  what  would  be  the  next  best  evidence  of  their  contents  ? 
The  clerk  proved  that  it  was  the  practice  of  his  office  to  keep  an  exe- 
cution docket  in  which  the  date,  amount,  &c.,  of  each  execution,  was 
entered,  as  well  as  the  return  ;  and  that  the  entries  relative  to  the  exe- 
cution and  return  in  question,  were  correctly  made  by  him.  When  a 
book  is  thus  regularly  kept  by  a  clerk,  as  an  execution  docket,  it  might 
be  questionable  whether  the  entiies  therein  would  not  constitute  good 
and  valid  primary  evidence  ;  but  as  secondary  evidence,  it  is  the  very 
best  that  could  be  produced  in  such  a  case.  The  next  objection  raised 
is  to  the  decision  of  the  court,  in  permitting  Yates  to  use  a  copy  of  a 
copy  in  testimony.  It  appears  that  after  proof  of  the  loss  of  the  ex- 
ecution and  return,  Yates,  the  plaintiff's  counsel,  was  sworn,  who 
testified  that  he  had  the  original  execution  and  return  before  him, 
when  he  drafted  the  declaration,  and  that  he  copied  both  of  them 
correctly  ;  and  that  he  held  a  copy  of  the  return,  as  set  forth  in  the 
declaration,  in  his  hand,  in  order  to  refresh  his  memory.     This  is  not 
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liable  to  the  objection  of  using  a  copy  of  a  copy  of  a  written  instru- 
ment in  evidence.  He  was  merely  called  upon  to  give  parol  proof  of 
the  contents  of  a  writing  which  was  lost,  and  it  was  competent  for 
him  to  use  the  declaration  or  any  other  paper  for  the  purpose  of  re- 
reshing  his  memory  on  the  subject. 

Having  disposed  of  the  objections  raised  to  the  admission  of  testi- 
mony, it  is  necessary  to  advert,  next,  to  the  instructions.  The  first 
instruction  is  in  the  following  words:  "If  the  jury  believe  that  the 
said  Elder  had  property  in  the  County  of  Morgan,  sufficient  to  pay  the 
executi(*n,  or  part  thereof,  against  him,  and  that  the  said  Dunlap,  by 
reasonable  diligence  and  exertions,  could  have  made  the  amount  of 
said  execution,  or  part  thereof,  they  will  find  for  the  plaintiff." 

The  purport  of  the  instruction  is  simply  to  require  the  sheriff  to 
make  reasonable  exertions  to  levy  upon  the  property  of  the  defend- 
ant, in  his  county.  This  at  least  every  sheriff  and  constable  is  bound 
to  do;  and  if  he  fails  to  exercise  due  diligence  in  the  discharge  of  his 
duty,  in  this  respect,  he  is  responsible  for  whatever  loss  or  detriment 
the  person  who  commits  an  execution  to  his  hands,  may  sustain  in  con- 
sequence of  such  failure. — Hargrave  v.  Penrod,  Breese's  App.,  18,  19; 
10  Wend.,  367. 

The  language  of  the  third  instruction  is,  "  That  if  the  bricks  were 
sold  by  the  thousand,  and  were  in  the  kiln  with  others,  and  remained 
to  be  separated  and  counted,  the  bricks  were  Elder's  until  separated 
and  counted." 

This  instruction  is  correct,  so  far  as  its  applicaticm  to  the  testimony 
can  be  gathered  from  the  bill  of  exceptions.  Elder  burned  and  owned 
the  kiln,  and  no  sale,  by  thousand,  of  any  portion  of  the  bricks,  could 
have  been  considered  complete,  until  the  lot  sold  was  separated,  in 
some  mode,  from  the  general  mass.  To  make  a  sale  in  such  a  case 
good,  there  must  be  either  an  actual  or  virtual  delivery  of  the  lot 
sold. 

The  fifth  instruction  is,  "  That  the  sheriff  is  only  bound  to  notice 
legal  claims  fairly  exhibited  of  third  persons  to  property  found  in  the 
possession  of  the  defendant ;  and  not  bare  assertions  and  declara- 
tions." This  is  certainly  correct ;  otherwise  the  idle  assertion  of  a 
third  person  would  prevent  the  sheriff  from  performing  his  duty. 

The  following  is  the  seventh  instruction  :  '*  That  the  statement  of 
a  witness  that  he  considered  that  the  property  was  his  own,  is  not  evi- 
dence that  it  was,  buL  merely  an  opinion  "  The  word  "  consider,"  as 
used  in  this  connexion,  is  an  expression  of  opinion,  and  not  a  positive 
assertion  of  ownership.  Besides,  a  witness,  in  a  conflict  of  ownership, 
should  state  facts,  and  let  the  jury  draw  the  conclusion,  by  determining 
the  true  ownership. 

The  other  objections  are  not  tenable. 

The  judgment  below  is  affirmed  at  the  costs  of  the  appellant. 

Judgment  affirmed. 
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EXTINGUISHMENT. 

If  the  payee  of  a  joint  and  several  sealed  note,  signs  and  seals  it  as 
one  of  the  obligors,  the  note  is  extinguished,  and  neither  he  nor  his 
administrator  can  maintain  an  action  thereon. — Glenn's  adnCx.  v.  Sims, 
1  Richardson's  R.,  p.  34.     (1845.) 

This  was  an  action  on  a  joint  and  several  sealed  note,  drawn  by  the 
defendant  and  several  others.  The  intestate,  J.  B.  Glenn,  was  the 
payee,  and  was  also  one  of  the  obligors  of  the  note.  The  defendant 
pleaded  specially,  in  bar  of  the  action,  that  the  payee  was  one  of  the 
obligors.  The  presiding  judge  held  th?t  the  defence  would  not  avail 
him,  and  the  plaintiff  had  a  verdict.  The  defendant  appealed,  on  the 
ground  that  the  plea  in  bar  should  have  been  sustained. 

Dawkins  df  Thojnson,  for  the  motion,  cited  2  Mill,  428;  1  Speers, 
240  ;  1  Ld.  Raym.,  bl5  ;  and  contended  that  the  note  was  extinguished 
when  it  was  signed  by  the  payee. 

Herndon,  contra. 

Curia,  2)^r  Richardson,  J.  The  plaintiff  sues  in  the  right  of  J.  B. 
Glenn,  and  the  question  is,  could  J.  B.  Glenn,  himself,  have  maintained 
such  an  action.  One  would  surmise  that  the  contract  sued  upon  was 
intended  to  indicate  the  liability  of  all  the  signers  to  the  Glenn  Spring 
Company.  But,  from  the  form  of  the  contract  adopted,  Glenn's  posi- 
tion was  this  ;  he  and  fifteen  other  persons  signed  the  written  instru- 
ment called  a  note,  and  made  it  payable  to  himself,  J.  B.Glenn.  Upon 
this  note  his  representative  brings  suit  against  J.  R.  B.  Sims,  one  of 
the  joint  and  several  signers 

But  if  any  one  was  liable  to  Glenn,  upon  the  note,  he  was  himself 
equally  liable.  J.  B.  Glenn  is  therefore  promisor  and  promisee,  and 
liable,  like  each  of  his  joint  promisors,  for  the  whole  amount  of  the  so 
called  note. 

He  evidently,  then,  united,  in  his  own  person,  both  the  character  of 
plaintiff  and  defendant,  being  maker  and  payee  to.  Such  a  position  is 
inconsistent^,  satisfaction  lies  in  his  own  hands  ;  he  has  only  to  do  what 
he  promised,  and  the  note  is  discharged.  If  the  defendant,  Sims,  had 
paid  it,  it  could  be  no  more.  They  are  presented  as  if  co-partners. 
Such  a  case  is  very  like  that  of  a  testator  making  his  debtor  his  execu- 
tor. The  executor  cannot  sue  himself  at  law.  Such  action  is  released 
by  the  appointment  and  acceptance  of  the  executor  ;  1  Com  Digest, 
:ji.6  ;  Toller,  230;  or  that  of  o.  feme  sole  taking  her  own  debtor  to 
1  usband  ;  or  where  one  of  two  Je?nes  sole  marries  their  obligor,  the 
;  ction  at  law  is  released. — 2  Co.  Lit.,  264^.  See,  also,  our  own  de- 
iision  ill  the  cnse  of  Livingston,  Executor  of  Bostick,  against  himself 
tis  ordinary  of  Abbeville  district,  2  Mills  C.  R.   42S.    In  all  such  oa,ses. 
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the  proper  relief  is  administered  by  the  Court  of  Equity,  which  has 
power  to  proceed  on  the  original  contract,  as  in  this  case,  perhaps,  to 
contribute  or  pay  for  the  use  of  the  Glenn  Spring  Company  ;  while 
this  court  is  confined  to  the  written  form  to  which  such  contract  has 
been  reduced,  without  regard  to  parties  who  may  be  truly  concerned 
in  the  recovery  of  the  debt. 

The  special  plea  in  bar  must,  therefore,  prevail,  and  the  judgment 
be  arrested. 

Judgement  arrested. 

FACTOR. 

A  factor  who  sells  the  goods  of  his  principal,  consigned  to  him  for 
that  purpose,  and  takes  the  notes  of  the  vendee,  which  he  has  dis- 
counted for  his  own  accommodation,  thereby  becomes  responsible  for 
the  amount  of  the  sales  in  the  event  of  the  insolvency  of  the  purchaser. 
— Mycrsy.  Entriken,  6   Watts  ^  Sergeant's  R.,  p.  44.     (1844.) 

(Gibson,  C.  J.,  cited  Lefevre  v.  Lloyd,  5  Taunt.,  749 ;  S.  C,  1  Mar- 
s7iall,318  ;  Simpson  v.  Swan,  3  Campb.,  291 ;  Goodenow  v.  Tyler,  7 Mass., 
36  ;    Wren  v.  Kirton,  11  Ves.,  377.) 

FALSE  PRETENCES. 

A  false  pretence,  knowingly  ma'de  to  obtain  money,  is  indictable, 
though  the  money  be  obtained  by  the  means  of  a  contract  which  the 
prosecutor  was  induced  by  the  falsehood  to  make. — Regina  v.  Kenrick, 
5  Queen's  Bench,  R.,  p.  49.      (1846.) 

( T/icsiger  cited  Dohell  v.  Stevens,  3  Barn.  &f  Cress.,  623 ;  Rex  v.  Tur- 
ner, 13  East,  228  ;  Rex  v.  Barnard,  7  Car.  &f  P.,  784. 

Erie,  contra,  cited  Street  v.  Blay,  2  Barn.  Sf  AdolpJi.,  456  ;  Rex  v. 
Reed,  7  Car.  if  P.,  848  ;  Rex  v.  Pywell,  1  Stack.,  N.  P.  C,  402  ;  Rex 
V.  Codrington,  1  Car.  S,"  P.,  661  ;  Rex  v.  Turner,  13  East,  228. 

Lord  Denman,  C.  J.,  cited  Regina  v.  Adamson,  2  Moo.,  C.  C,  286  ; 
Rex  V.  Crossley,  2  Moody  ^  Rob.,  17.) 

FIERI  FACIAS— PRESCRIPTION. 

A  purchase  by  a  deputy  sheriff  of  property  sold  by  himself  under 
a  fieri  facias,  is  absolutely  null  ;  and  where  a  title  is  absolutely  null, 
it  cannot  be  the  basis  of  prescription. — McCluskey  v.  Webb,  4  Robin- 
son's  La.  R.,  p.  201.     (1845.) 

FIXTURES. 

Machines  and  rther  articles  essential  to  the  occupation  of  a  build- 
ing, or  to  the  busi  less  carried  on  in  it,  and  which  are  affixed  or  fast- 
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ened  to  the  freehold,  and  used  with  it,  partake  of  the  character  of  real 
estate,  become  part  of  it,  and  jiass  by  a  conveyance  of  the  land. — 
Despatch  Line  of  Packets  \\  Bellamy  Manuf.  Co.,  12  New  Hampshire  R., 
p.  205.     (1845.) 

(Parker,  C.  J.,  cited  Kittredge  v.  Woods,  3  N.  Hamp.,  504 ;  Amos 
Sf  Fcrard  on  Fixtures,  chap.  4,  p.  132,  151  ;  Powell  v.  The  Monson  df 
Brimfield  Manuf.  Co.,  3  Mason,  459  ;  Goddard  v.  Chase,  7  3Iass.,  432; 
Gajieldv.  Hapgood,  17  Pich.,  192;  Noble  v.  Bostvorth,  19  Pick.,  314; 
Kirwan  v.  Latour,  1  Harr.  6,-  Johns.,  291.) 

Windows  placed  in  a  dwelling-house  are  fixtures,  and  psiss  with 
the  estate.—  The  State  v.  Elliot,  1 1  New  Hampshire  R.,  p.  540.     (1844.) 

(Upham,  J.,  cited  5  Bac.  Abr.,  466;  Elwes  v.  Mow,  3  East,  38; 
Harvey  v.  Harvey,  2  Strange,  1142  ;  Toller's  Ex.,  97  ;  3  Dane's  Abr., 
chap.  76,  art.  8 ;  Smith  v.  Goodwin,  2  Greenl.,  173  ;  Farrarv.  Stactcpole, 
6  Greenl. ,  154;  Goddard  \.  Bolster,  6  Greenl.,  427;  Kittredge,  v.  TFiwwfs, 
3  iV.  Hamp.,  503  ;    VFaZAer  v.  Sherman,  20  VFewcZ.,  636.) 

Whatever  is  annexed  to  the  freehold  becomes  a  part  of  it. 

When  the  owner  of  the  soil  gives  his  consent  to  the  erection  of  a 
building,  the  same  may  be  removed. 

If  one  erect  buildings  upon  the  land  of  another,  without  any  con- 
tract, he  cannot  remove  them. — Stillman  v.  Hamer,  7  Hoicard's  Miss. 
R.,  p.  421.     (1844.) 

In  Error  from  the  Circuit  Court  of  the  County  of  Yazoo. 
Miles,  Corwine,  and  Win.  Yerger,  for  plaintiffs  in  error. 
G.  S.  and  J.  S.  Yerger,  contra. 

Mr.  Justice  Clayton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  in  error 
ao^ainst  the  defendant,  to  recover  the  value  of  a  house  which  had  been 
moved  from  one  lot  in  Yazoo  city  to  another.  The  defendant,  Ha- 
mer, originally  owned  a  number  of  lots  in  that  place  jointly  with  one 
Caldwell,  who  in  November,  1832,  conveyed  his  undivided  interest 
to  William  L.  Richards,  and  the  plaintiffs  are  the  heirs  at  law  of  Rich- 
ards. In  the  year  1834,  the  plaintiffs,  as  the  heirs  at  law  of  Richards, 
obtained  an  order  for  the  partition  of  the  lots  thus  owned  between 
them  and  Hamer,  in  the  Chancery  Court;  and  from  the  recitals  con- 
tained in  a  deed  which  was  read  in  evidence,  it  appears  that  a  division 
was  made,  and  tiiat  a  decree  of  the  court  was  rendered  at  i!s  May 
term,  1835,  appointing  a  commissioner  to  make  conveyances  to  the 
jinnies  entitled.  From  the  recitals  in  the  same  deed,  it  appears  that 
a  conveyance  was  executed  by  the  commissioner  on  the  6th  of  May, 
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1835,  which  Was  never  recorded,  and  which  was  lost,  and  that  the 
commissioner,  without  any  new  appointment,  so  far  as  appears  from 
the  record,  executed  another  conveyance  on  the  27th  of  July,  1839, 
which  was  recorded  two  days  afterwards. 

The  defendant,  Hamer,  sold  lot  No.  77,  which  in  the  partitian  fell 
to  the  plaintiffs,  to  a  man  named  Garr,  at  what  precise  time  does  not 
appear,  but  it  was  probably  in  1S36  or  '37.  Gair  entered  upon  the 
lot,  and  erected  a  dwelling-house  worth  some  twenty-five  hundred 
dollars,  and  made  it  his  residence.  It  was  a  frame  building  resting 
upon  wooden  blocks  or  pillars,  not  otherwise  attached  to  the  soil, 
except  by  the  chimney,  which  was  of  brick,  and  the  foundation  of 
which  extended  some  inches  under  the  surface,  A  writ  of  forcible 
entry  and  detainer  was  brought  by  the  plaintiffs  against  Gan-  in  Au- 
gust, 1839,  which  was  decided  in  their  favor,  and  about  the  time  of  its 
determination  the  buildings  were  removed  from  the  lot  by  the  direc- 
tions of  Hamer,  and  with  the  consent  of  Garr 

This  action  was  then  brought,  and  a  verdict  was  rendered  for  the 
defendant.  The  plaintiffs  in  error  contend  that  the  house  thus  erected 
became  a  part  of  the  freehold  ;  in  other  words,  became  a  fixture  to 
the  soil  which  belonged  to  it,  and  could  not  rightfully  be  severed 
from  it. 

The  term  fixtures  is  applied  to  "  articles  of  a  personal  nature  which 
have  been  affixed  to  land." — Ferardfs  Law  of  Fixtures,  p.  1.  It  is  a 
maxim  of  the  law  of  great  antiquity  that  whatever  is  fixed  to  the  land 
is  thereby  part  of  the  reality  to  which  it  adheres,  becomes  parcel  of 
the  freehold,  and  partakes  of  all  its  incidents  and  properties. — Ferard's 
Law  of  Fixtures,  p.  9.  This  is  the  general  rule,  but  many  exceptions 
and  qualifications  have  been  engrafted  upon  it,  from  a  concern  for  the  . 
interests  of  trade  and  manufactures,  for  the  convenience  and  comforts 
of  tenants,  and  from  the  varying  exigencies  of  society.  The  greatest 
relaxation  of  the  rule  is  admitted  in  the  case  of  landlord  and  tenant, 
in  favor  of  the  lattei-,  and  tenant  for  life  and  remainder  man,  in  favor 
of  the  former.  It  is  applied  with  the  greatest  strictness  between  the 
heir  and  executor,  and  vendor  and  vendee.  In  England,  we  find  every 
grade  and  vaiiety  of  decision,  ivnnf  Lushington  v.  Sheirell,  1  S/m.,  435, 
Avhich  decides  that  the  devise  of  a  West  India  estate  would  pass  the 
stock  of  slaves,  cattle  and  implements,  as  incidental  to  tlie  freehold, 
and  essential  to  its  enjoyment, — to  those  cases  which  hold  that  any 
building  upon  blocks,  rollers,  stilts  or  pillars,  may  be  removed  as  not 
parcel  ot  the  freehold.— 2 £«.?/■.  88  ;  1  Taunt.,  20  ;  3  E>ist,  55  ;  Fcrurd, 
281.  The  cases  were  collected  and  commented  on,  and  a  very  liberal 
extension  of  the  general  rule  allowed  in  Walker  v.  Shrrmnn,  20  Wend., 
636  ;  and  again  in  Vanness  v.  Packard,  2  Peters,  137.  In  tliis 
last  case  it  was  permitted  to  a  tenant  to  remove  a  two  story  building 
which  he  had  erected  upon  the  premises  for  the  residence  of  his  family, 
as  it  was  built  for  the  more  beneficial  exercise  of  his  trade,  and  for 
greater  accommodation  in  that  particular. 
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It  is  useless  to  enter  upon  a  critical  examination  of  the  cases  on 
this  subject,  because  they  relate  to  controversies  between  persons 
standing  in  a  different  attitude  from  those  before  the  court  in  this  in- 
stance. The  modifications  of  the  rule  seem  to  have  been  admitted 
from  time  to  time,  from  the  force  and  pressure  of  peculiar  circum- 
stances. 

It  is  insisted  that  this  is  a  case  of  intrusioii  upon  the  freehold  of 
another  without  authority,  and  that  in  this  particular  it  differs  essen- 
tially from  those  in  which  one  builds  upon  the  land  of  another  by  his 
parol  license.  In  such  case  as  the  last,  the  builder  may  remove  his 
erections  at  pleasure. — Osgood  v.  Howard,  6  GreenL,  404  ;  Russell  v. 
Richards,  I  Fair.,  4^9  ;  4  Mass.,  514.  These  cases  concede  the  gene- 
ral principle,  that  whatever  is  annexed  to  the  freehold  becomes  part  of 
it ;  but  they  decide  that  the  rule  cannot  apply  when  the  owner  of  the 
soil  has  given  his  consent  to  the  building.  The  inherent  good  sense 
upon  which  they  rest,  commends  them  at  once  to  the  approbation  ot 
every  mind. 

The  legal  effect  of  the  annexing  of  a  personal  chattel  to  the  free- 
hold by  a  stranger,  without  consent,  is  thus  stated  by  an  old  writer  : 
"Property  may  accrue  fi'om  the  fraud  and  folly  of  another,  as  where 
persons  with  an  evil  intent,  or  through  ignorance,  build  with  their  own 
timber  on  another's  soil.  In  such  case,  what  is  built  shall  be  the  own- 
er's of  the  soil,  upon  the  presumption  that  they  were  given  to  him. 
But  if"  any  one  perceives  his  folly,  he  may  lawfully  remove  his  timber, 
so  as  he  does  it  before  our  writ  of  prohibition  comes  against  him,  and 
befiire  the  timber  is  fastened  with  nails  " — Brifton,  chap.  33,  as  quoted 
in  Fcrrard,  p.  241,  n.  It  is  decided  in  Massachusetts,  that  if  one  erects 
buildings  on  the  land  of  another,  without  any  contract,  he  may  not  re- 
move them. —  Washburnv,  S-proat,  16  Mass.,  449.  This  is  unquestion- 
ably the  general  rule  of  law,  and  it  comprehends  the  case  before  us. 

We  have  been  referred  to  the  case  of  Wickliffev.  Clay,  1  Dana,  591. 
So  much  of  the  opinion  of  the  court,  as  relates  to  our  present  object  of 
inquiry,  is  in  these  words  :  "  There  is  no  reason  to  doubt  that  Lytle, 
under  whom  Clay  claimed,  took  possession  of  the  lot,  not  as  a  wilful 
trespasser,  but  in  good  faith,  not  knowing  or  apprehending  any  other 
title,  and  that  while  thus  possessed  he  erected  the  stable  in  equal  good 
faith;  and  therefore  he  or  any  other  person  claiming  under  him,  had 
a  perfect  right,  according  to  the  doctrines  of  the  civil  law,  altogether 
consistent  in  this  respect  with  the  principles  of  the  common  law,  to 
remove  the  stable  without  doing  any  injury  to  the  lot  itself,  whilst  he 
was  in  possession  ;  and  consequently  by  such  a  removal  no  liability 
was  incurred  to  the  true  owner  of  the  lot."  We  cannot  concur  in  the 
opinion  of  that  learned  court  in  its  view  of  the  common  law  upon  this 
point,  as  we  have  already  stated  our  belief  of  the  true  rule.  But  this 
was  a  case  in  Chancery  ;  and  it  would  be  for  a  Court  of  Chancery 
here,  upon  proper  application,  to  decide  whether  there  are  any  equi- 
table circumstances  in  this  cause,  either  upon  the  ground  of  mistake, 
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want  of  notice  upon  the  part  of  Garr,  of  the   rights  of  the  plaintiffs, 
or  from  other  cause,  which  would  justify  its  interposition. 

A  new  trial  will  be  gi'anted  in  this  case,  because  the  law  seems  not 
to  have  been  correctly  interpreted  in  the  court  below  ;  but  in  such 
trial  it  may  be  worthy  of  inquiry  whether  Quackenboss,  the  commis- 
sioner, had  any  power,  as  commissioner,  to  convey  at  the  date  of  his 
deed,  or  whether  his  functions  had  not  previously  ceased. 

Judgment  reversed  and  new  trial  granted. 

FOREIGN  LAW. 

A  testator  who  died  and  whose  will  was  proved  in  England,  be- 
queathed a  legacy  to  a  married  woman,  whose  domicil,  as  well  as  that 
of  her  husband,  was  in  Scotland.  The  husband  died  a  few  months 
after  the  testator,  without  having  received  the  legacy.  After  his  de- 
cease, the  executors  of  the  testator,  with  knowledge  of  the  before 
mentioned  circumstances  of  domicil,  paid  the  legacy  to  the  widow.  It 
was  proved,  that  according  to  the  Scotch  law,  the  payment  should 
have  been  made  to  the  husband's  personal  representatives  Held,  that 
in  the  absence  of  proof  that  the  executors  knew  the  Scotch  law  on 
the  subject,  the  payment  to  the  widow  was  a  good  payment. — Leslie 
V.  Bailie,  2  Younge  ^  CoUyer's,  Ch.  R.,  p.  91.    (1845.) 

The  laws  of  foreign  states  may  be  proved  by  parol,  unless  they  ap- 
pear to  be  statutory  or  written  laws. — Rosinev,  Bonnabel,  5  Robinsons 
La.  R.,  p.  163.     (1S45.) 

After  notice  of  executing  a  writ  of  inquiry  was  served  upon  an 
attorney,  he  altered  the  figures  indicating  the  day  appointed  for 
executing  the  writ,  in  order  to  make  the  notice  apparently  irregular, 
and  with  intent  to  defraud  :  Held,  not  a  forgery  either  under  the  sta 
tute  or  at  common  law. —  T/ie  People  v.  Cady,  6  Hill's  R.,  p.  490. 
(1845.) 

(Nelson,  C.  J.,  cited  T/ie  People  v.  Fitc/i,  1  Wend.,  198  ;  T/ie  Peo- 
vlev.  Stearns,  21    Wend.,  409.) 

FORGERY. 

To  counterfeit  any  writing  of  a  private  nature  with  a  fraudulent  in 
tent,  and  whereby  another  may  be  prejudiced,  is  forgery  at  common 
\d,vf."Commonwealthv.Cha7idler,Thacher's  Criminal  Cases, p.  187.  (1845.) 

(Thacuer,  J.,  cited  Rex.  v.  Ward,  2  Ld.Raym.-,  1461  ;  Bacon's  Ahr., 
tit.  Forgery,  B. ;   Russell  on  Crimes,  1467.) 

Upon  a  trial  for  forgery  of  a  written  instrument,  the  Commonwealth 
may,  without  producing  as  a  witness  the  party  by  whom  the  instru- 
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ment  purports  to  be  signed,  and   without  accounting  for  his  absence, 
prove  by    the  evidence  of  other  witnesses  that  the  instrument  is   not 
genuine  ;  such  evidence   not  being  in  its  nature  secondary  to   that  of 
the  party  whose  signature  is  in  question. — Foulkc's  v.  The  Common 
wealth,  2  Robinson's  Va.  R.,  p.  836.     (1844.) 

FORMER  SUIT. 

Where  a  matter  has  been  once  tried  and  submitted  to  a  jury,  and 
judgment  rendered  for  the  defendant,  he  may  insist  upon  the  judgment 
as  a  bar  to  a  second  action  for  the  same  cause,  though  the  plaintiff 
failed  in  the  first  by  reason  of  the  insufficiency  of  his  evidence. — 
Milk?-  V.  Mamce,  6  HilPs  R.,  p.  Hi.     (1845.) 

(The  Chancellor  cited  Stafford  v.  Clark,  1  Car.  ^  Fayne,  403  ;  9 
J.  E.  Moore's  R.,  724,  S.  C.  Laicrence  v.  Vernon,  3  Sumn,  20. 

BocKEE,  Senator,  cited  Kilchea  v.  Camphell,  3  Wilson,  304. 

Putnam,  Senator,  cited,  20  How.  St.  Tr.,  537,  8;  Gardner  v.  Buck- 
hee,  3  Cow.,  120  ;   Lawrence  v.  Hunt,  10    Wtnd.,  83.) 

FRAUD. 

Fraud  may  consist  as  well  in  a  suppressio  veri,  as  in  a  suggestiofahi, 
for  in  either  case  it  may  operate  to  the  injury  of  the  innocent  party. 
— Lockridge  V.  Foster,  ^   Sca7n7nons  R.,  p.  569.     (1844.) 

FRAUDULENT  ALIENATIONS. 

A  deed  of  marriage  settlement  made  before  marriage,  conveying  the 
property  of  the  Jeme,  and  in  which  the  intended  husband  joined,  is 
fraudulent  and  void  as  to  subsequent  purchasers  from  the  husband 
without  notice,  unless  duly  recorded. —  Thomas  v.  Gaines,  1  Grattan's 
R.,  p.  34:7.     (1845.) 

FRAUDULENT  SALE  OR  ASSIGNMENT. 

Where  the  validity  of  a  sale  of  chattels  depend  upon  whether  it  was 
made  with  intent  to  defraud  creditors,  however  clear  and  conclusive  the 
-evidence  of  fraudulent  intent  may  be,  the  Judge  is  bound  to  submit 
the  case  to  the  jury.  But  if  the  jury  find  against  the  evidence,  the 
court  will  set  aside  the  verdict  and  grant  a  new  trial. —  Vance  v.  Rhil- 
Irps,  6  Hill's  R.,  p.  433.     (1845.) 

FREIGHT. 

A  cargo  of  rice,  shipped  at  Batavia,  was  by  the  bill  of  lading,  to  be 
delivered  at  Rotterdam  to  the  plaintiff",  he  paying  freight  for  the  same. 
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The  vessel  having  encountered  a  hurricane,  was  compelled  to  put  into 
the  Mauritius,  where  the  rice,  having  been  found  to  be  damaged,  and 
in  a  state  of  rapid  putrefaction,  was,  of  necessity  sold  by  the  master, 
who  acted  bona  Jide,  but  without  the  knowledge  of  either  the  shipper,  or 
ship-owner  :  Held,  under  the  above  circumstances,  that  no  freight  was 
due,  either  for  the  whole  voyage,  or  pro  rata  itineris.—  VUerbroom  v. 
Chapman,  13  Meeson  6f  Welsby's  R.,p.  230.     (1845.) 

{Greenwood,  cited  Cook  v.  Jennings,  7  T.  R.,  381  ;  Hunter  v.  Prinsep, 
10  East,  378  ;  Hurtin  v.  Union  Ins.  Co..,  I  WasJi.  Cir.  R.,  350.  Callcn- 
der  v.  Ins.  Co.  of  North  America,  5  Bi?m.,  525  ;  Grey  v-  Walne,  2  Serg. 
6f  Rawie,  229;  Roux  v.  Salvador,  3  Bing.,  N.  C,  266;  Liddard  v. 
Lopes,  10  East,  526  ;   Mulloy  v.  Backer,  5  ''East,  316. 

Barstow,  contra,  cited  The  Gratitudine,  3  Robinson^s  Adm.  R,,  196  ; 
Freeman  v.  E.  J,  Company,  5  Bar?i.  8f  Aid.,  617  ;  Hunter  v.  Parker,  7 
Meeson  Sf  Welsby,  322  ;  Beneche  on  Marine  Ins.,  444  ;  Robinson  v.  Ma- 
rine Ins.  Co.,  2  Johnson.  323  ;  Phillips  on  Ins.,  211  ;  Shipton  v.  Thorn- 
ton, 9  Adolph.  <Sf  Ell,  314. 

Parke,  B.,  cited  Hunter  v.  Prinsep,  10  East,  378;  Story's  Ed.  of 
Abbott  on  Shipping,  329,  note.) 

GAMING. 

When  a  note  made  upon  a  gaming  consideration,  is  transfex'red  in 
payment  of  a  debt,  an  action  may  be  maintained  upon  the  considera- 
tion of  the  original  debt  without  proof  of  any  diligence  to  recover  the 
amount  of  the  note  from  the  maker.  Lake  v-  Gilchrist,  7  Alabama  R., 
p.955.     (1845.) 

GIFT. 

Property  sent  home  with  a  newly  married  couple  will  be  presumed 
to  be  a  gift,  unless  at  the  time  a  less  estate  is  declared,  or  limited. 
Whether  such  a  transaction  is  a  gift,  or  a  mere  loan,  is  a  question  of 
intention  ;  any  fact  therefore  which  affords  evidence  of  such  intention, 
is  admissible  as  a  part  of  the  resgestoe.  Olds  v.  Powell,  7  Alabama  R., 
p.  652.     (1845.) 

A.  purchased  land  on  credit,  giving  bond  and  a  mortgage  of  the  land 
to  secure  the  payment  of  the  purchase  money,  and  shortly  thereafter 
made  a  voluntary  gift  of  the  land  :  Held,  that  A.  and  her  executor 
were  bound  to  pay  the  bond  and  release  the  land  from  the  lien  of  the 
mortgage,  for  the  benefit  of  the  donee.  Francis  v.  Lehre,  1  Richard- 
son's Eq.,  R.,  p.  211.     (1845.) 

Mourning  rings  given  by  third  persons  to  the  wife  after  her  mar- 
riage are  purely  personal,   and  cannot  be  touched  either  by  the  hus- 
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band  or  by  bis  creditors.  Giftn  after  marriage  by  tbird  persons,  may 
be  expressly  made  for  the  sole  and  separate  use  of  the  wife,  and  if  the 
husband  consents  to  her  receiving  them,  he  and  bis  creditors  are  bound 
by  the  trust.  In  equity,  gifts  of  personal  ornaments  or  jewelry,  made 
by  a  husband  to  his  wife,  for  her  sole  and  separate  use,  M'ill  be  good 
against  bis  personal  representatives,  in  case  of  bis  death  ;  but  not 
against  his  own  power  to  reclaim  them  during  bis  life,  nor  against  the 
right  of  his  creditors  to  take  them  in  satisfaction  of  their  debts.  In 
the  matter  of  Grant,  2  Story's  R.,  p.  312.     (1845.) 

GOODS  SOLD  AND  DELIVERED. 

Goods  were  delivered  to  the  defendant  on  "  sale  or  return"  :  Held^ 
that  this  was  not  properly  declared  on  as  an  absolute  contract  for  the 
sale  of  the  goods,  notwithstanding  the  lapse  of  a  reasonable  time  for 
the  return  of  the  goods,  lley  v.  Frankenstien,  8  Scott's  New  R.,  p.  839. 
(1845.) 

Where  two  parties  agreed  to  barter  goods  for  goods,  and  the  bal- 
ance being  in  favor  of  the  plaintiff,  the  defendant  omitted  for  nearly 
three  years  to  send  goods  to  meet  it,  upon  which  the  plaintiff  brought 
an  action  f  jr  goods  sold  and  delivered  :  Held,  that  the  lapse  of  time 
did  not  entitle  the  plaintiff  to  maintain  such  an  action,  but  that  his 
remedy  was  by  action  against  the  defendant  for  not  delivering  the 
goods  pursuant  to  the  contract  between  them.  Harrison  v.  Luke,  14 
Meeson  Sf  Welsbifs  R.^  p.  139.     (1846.) 

GUARANTY. 

The  terms  of  a  guaranty  must  be  strictly  complied  with,  or  the 
guarantor  will  not  be  bound.  J.,  being  desirous  of  purchasing  goods 
of  the  plaintiff  on  credit,  procured  a  letter  of  guaranty  from  the  de- 
fendant to  the  plaintiff,  containing  the  following  clause:  "  Mr.  J. 
thought  it  would  be  an  accommodation  to  him  to  have  you  wait  [for 
payment]  until  the  1st  of  January,  1840;  if  that  will  answer  your  pur- 
])03e,  I  will  be  surety  for  the  amount  to  be  paid  at  that  time."  The 
plaintiff  sold  the  goods  to  J.,  on  the  receipt  of  the  letter,  but  took  bis 
note  for  the  price  payable  on  the  25tb  of  December,  1839.  J.  was  not 
called  on  to  pay  the  note,  however,  and  after  the  1st  of  January,  1840, 
the  plaintiff  brought  an  action  to  enforce  the  guaranty:  Held,  that  in- 
asmuch as  he  had  not  agreed  to  wait  for  payment  until  the  day  pro- 
]i03ed  by  the  guaranty,  the  defendant  was  not  liable. —  Walrathy. 
T/iompion,  6  HUVs  R.,  p.  540.     (1845.) 

(Bronsox,  J.  cited  JVrig/U  v.  Johnson,  8  Wend.,  512  ;  Bacon  v.  C/ies- 
vcy,  1  Slurk.,  192 ;  Dobbin  v.  Bradley,  17  Wend.,  422 ;  BrickJiead  v. 
Brown,  ^  Hdl,  634.) 
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If  a  promise  be  made  to  pay  the  debt  of  another  if  the  creditor  will 
take  the  debtor's  note  payable  at  a  distant  day,  the  promisor  must 
have  notice  that  the  proposition  is  acceded  to,  and  the  note  accepted, 
otherwise  he  will  not  be  liable  on  his  guaranty.  Vatlerson  v.  Reed,  7 
Watts  Sf  Sergeanfs  R.,p.  144.     (1845.) 

GUARDIAN. 

The  principle  of  caveat  emptor  applies  to  a  guardian's  sale;  and  a 
suppressio  veri  on  the  part  of  the  guardian  will  not  invalidate  the  sale, 
or  enable  the  purchaser  to  rescind  it;  aliter  of  a  suggestio  falsi. — Jl/a- 
son\.  Wait,  4  Scammon's  R., p.  127.     (1844.) 

GUARDIAN  AND  WARD. 

The  allowance  to  which  a  mother  who  has  maintained  her  orphan 
child,  is  entitled,  afterthe  death  of  the  child,  out  of  the  accumulations  of 
its  fortune,  is  limited  to  what  she  has  actually  expended  upon  such 
maintenance,  though  such  expenditure  should  have  been  less  than 
what  the  amount  of  the  child's  fortune  would  have  justified  ;  and  the 
allowance  ought  to  be  paid  out  of  that  part  of  the  child's  fortune 
which  it  would  have  been  most  for  the  benefit  of  the  child,  if  living,  to 
have  applied  for  that  purpose.  Bruin  v.  Knott,  1  Phillips'  Ch.  R.,  p. 
672.     (1846.) 

The  allowance  for  the  support,  maintenance,  and  education  of  the 
infants,  must  be  limited  to  the  amount  of  the  interest,  rents,  hires,  and 
other  annual  profits  of  the  estate.  Jackson' s  heirs  v.  Jackson! s  adnCr.,  1 
Grattan's  R.,  p.  143.     (1845.) 

A  mother,  testimentary  guardian,  has  no  right  to  bring  up  her  child 
in  a  religion  differer.t  from  that  in  which  the  child's  father  died,  being 
his  fixed  religion.  In  re  Hunt,  2  Connor  df  Lawson's  R.,  p   373.   (1844.) 

HIRE  OF  LABOR. 

Where  a  clerk,  employed  at  a  fixed  salary,  for  a  year,  is  discharged, 
without  sufficient  cause,  before  the  expiration  of  his  time,  he  will  be 
entitled  to  recover  the  whole  amount  which  would  be  due  at  the  end 
of  his  term.     Lartigue  v.  Peet,  5  Robinson's  La.  R.,  ;>.  91.     (1845.) 

HOG-STEALING 

To  chase  and  shoot  a  hog  with  a  felonious  intent,  without  removing 
it  after  it  is  shot,  will  not  constitute  hog-stealing. — Slate  v.  Scagler  ^ 
Seagler,  1  Richard  son's  R.,  p.  30.      (1845.) 

This  was  an  indictment  for  liog-stoaling.  The  evidence,  in  sub- 
stance, was,  that  ou  Sunday,  the  10th  of  March,  a  dog  was  heard  in 
the  mountain,  about  half  a  mile  from  the  house  of  one  Rogers.  Rogers 
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supposincf  tlie  dog  was  running  someihing,  started  to  go  to  the  place. 
When  he  had  gone  about  halfway,  a  gun  was  fired.  When  he  arrived 
near  the  place,  he  saw  the  defendants  behind  a  large  chestnut  tree. 
They  were  endeavoring  to  conceal  themselves,  but  when  he  ap- 
proached within  foi'ty  yards,  they  ran  off,  notwithstanding  he  called  to 
them  three  times.  A  dog  was  with  them.  From  the  place  where  he 
saw  them,  he  traced  them  by  their  tracks  nearly  one  hundred  yards, 
to  where  he  found  the  hog  in  a  deep  hollow,  in  a  hole  around  a  chest- 
nut tree.  The  hog  was  shot  through  the  body  with  a  rifle  ball.  It 
was  between  ten  and  twelve  o'clock.     Both  had  rifles. 

The  presidingjudge  charged  the  jury,  in  substance,  that  the  chasing 
and  shooting  a  hog  in  the  range,  with  a  felonious  intent,  was  larceny, 
although  it  might  happen  that  the  actors  were  prevented  by  the  inter- 
vention ofother  persons,  from  carrying  off"  the  dead  carcass.  They  were 
found  guilty. 

The  defendants  appealed,  on  the  following  grounds. 

1.  Because  his  honor  erred  in  charging  the  jury,  that  the  shooting 
of  the  hog,  with  a  felonious  intent,  was  a  sufficient  asportation,  in  law, 
to  complete  the  offence  of  larceny,  without  taking  possession  of,  or 
carrying  away  the  same. 

2.  Because  the  testimony  did  not  warrant  the  finding  of  the  jury, 
there  being  no  evidence  that  the  hog  was  moved  or  interfered  with 
after  it  was  shot. 

Perrj/,  for  the  motion. 

Wkitner,  Solicitor,  contra. 

Curia,  per  Evans,  J.  If  the  defendants,  after  shooting  the  hog,  had 
voluntarily  gone  off^  and  left  it,  I  presume  the  act  would  have  been 
nothing  more  than  a  trespass.  Does  the  circumstance  that  they  fled 
on  the  approach  of  the  witness.  Roofers,  without  removing  the  hog, 
make  it  felony,  if  the  shooting  was  with  the  felonious  intent  to  appro- 
priate the  hog  to  their  own  use  ]  All  the  authorities  seem  to  concur, 
that  the  offence  is  not  complete  without  some  removal.  In  Cherry's 
case,  2  East.  P.  C,  556,  the  prisoner  was  indicted  for  stealing  a  wrap- 
per and  some  pieces  of  linen  cloth,  and  it  appeared  the  linen  was 
packed  up  in  a  wrapper,  in  the  common  form  of  a  long  square,  which 
was  laid  lengthwise  in  a  waggon.  The  prisoner  set  up  the  wrapper  on 
one  end,  in  the  waggon,  for  the  greater  convenience  of  taking  the 
linen  out,  and  cut  the  wrapper  all  the  way  down  for  that  purpose,  but 
was  apprehended  before  he  had  taken  anything.  All  the  judges  agreed 
this  was  no  larceny,  although  his  intention  to  steal  was  manifest;  for 
the  carrying  away,  in  order  to  constitute  feh>ny,  must  be  a  removal  of 
the  goods  from  where  they  were,  and  the  felon  must,  at  least  for  an 
instant,  be  in  the  entire  possession  of  the  goods.  There  are  other 
cases  in  East,  all  illustrative  of  the  same  principle,  that  the  offence  is 
incomplete  without  some  removal  of  the  goods ;  and  in  this  particular, 
I  think  my  instruction  to  the  jury  was  wrong,  and  a  naw  trial  is  ordered. 
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Where  an  action  is  brought  by  a  feme  sole,  v/ho  marries  after  the 
commencement  of  the  suit,  but  before  the  trial,  it  is  not  necessary  to 
sue  out  a  scire  facias  to  make  the  husband  a  party  to  the  suit. —  Wal- 
ker V.  Golling,  11  Mreson  ^  Welshy's  R.,  p.  78.     (1844.) 

, (M///er  cited  JJndcrliill  v .  Dcrercux,  2  S/nencL,  72,  7wte  A;  Cooper  v- 
Hunchvi,  4  East,  521  ;  Doe  v.  Butcher,  3  Mdrile  ^'  Selw.,  557. 

Lee,  contra,  cited  TidcVs  Practice,  114,  {dth  ed.;)  Woody cr  v.  Gres- 
ham,  1  Salk,,  117  ;  Penoyer  v.  Brace,  1  Ld.  Raymond,  245  ;  Morgan 
V.  Painter,  6  T. /?.,  2G5  ;  McNrilage  v.  IloUoway,  1  Barn.  S,- Aid., 
218.) 

A  testator  devised  and  bequeathed  two  freehold  houses  to  his  daugh- 
ter, her  heirs  and  assigns,  with  all  the  furniture  in  one  of  the  houses, 
"for  her  own  sole  use  and  benefit."  Held,  that  these  words  applied 
to  the  furniture  as  well  as  the  house;  and  that  the  daughter  having, 
after  the  testator's  death,  intermarried  with  K.,  who  afterwards  became 
a  bankrupt,  was  entitled,  as  against  the  assignees,  to  the  whole  of  the 
furniture  for  her  separate  use. —  In  the  viatter-.  of  Ivillich  and  Ladd, 
3  Montagu  Deacon  8f  Degcx  R.,  p.  480.     (1845.)  » 

(hewin  cited  Adamson  v.  Armitagc,  19  Ves  ,  416  ;  Ex  Parte  Ray, 
1  Madd.,  199  ;  Newlands  v.  Payntcr,  4  Mylne  Sf  Craig,  408. 

Swanston  and  Wood,  contra,  cited  Tyler  v.  Lake,  2  Russ.  Sf  M.,  183  ; 
and  4  Simrms,  144  ;  Massey  v.  Parker,  2  Mylne  ^  Keen,  174  ;  Tullett 
V.  Armstrong,  4  Mylne  8,-  Craig,  377.) 

Where  the  husband  disagreed  with  his  wife  and  separated  from  her, 
and  the  state  of  feeling  between  them  was  hostile,  and  he  was  absent 
in  a  distant  State,  the  mere  circumstance  of  the  wife's  having  pos- 
session of  the  husband's  bond  does  not  cause  a  presumption  that  he 
delivered  it  to  her,  with  authority  to  receive  the  interest  upon  it. 
Nor  is  such  presumption  raised  by  the  husband's  having  turned  her 
away  without  reasonable  cause,  and  without  providing  the  means  of 
support. 

The  husband  is  not  liable  for  money  lent  to  the  wife  to  procure 
necessaries,  unless  at  his  request ;  and  it  is  the  same  as  to  an  infant. 
But  in  equity,  if  a  debtor  to  the  husband  has  paid  money  to  the  wife, 
and  she  used  it  for  necessaries,  where  the  husband  turned  her  away 
without  cause,  the  debtor  is  permitted  to  stand  in  the  ])lace  of  the 
creditor  and  defalk  the  money  advanced  in  a  suit  for  the  debt.  Unless 
it  be  shown  the  husband  turned  away  his  wife  without  cause,  he  will 
not  be  liable  for  necessaries  furnished  her. —  Walker  v.  Simpson, 
7  Watts  ^  Sergeant's  R.,  p.  83.     (1845.) 
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(KeNne;dv,<S.,  rked  2  Kent\<i  Com..,  146;  Prohart  v.  Krouth,  2  Eap., 
472,  nr>^^ ;  iJar/-?*  v.  Lee,  1  P.  TW/*.,  483 ;  Free,  in  CL,  502  ;  2  ^j. 
Cflses.  ^^-r.,  135 ;  Earle  v.  Pe«Ze,  1  SalL,  387  ;  CZa?;^^^  on  Mar.  Worn., 
53;  MarZoa;  v.  PUJidd,  1  P.  Wms.,  558.) 

Where  a  wife  can-ied  on  in  her  husband's  absence  the  business  of 
a  shop,  and  by  his  authority  attended  to  all  the  receipts  and  payments: 
Held,  in  an  action  at'  reple\in  by  tlie  husband,  that  a  statement  made 
by  the  wife  to  the  landlord,  on  the  occasion  of  her  paying  him  rent 
for  another  person,  that  she  would  pay  the  rent  of  the  shop  on  a  future 
day,  and  admitting  its  amount,  was  not  evidence  against  the  husband 
of  the  terms  of  the  tenancy. — Merideth  v.  Footner,  11  Meeson  ^-  Wels- 
by's  R.,  p.  202.     (1844.) 

A  conveyance  of  land  to  husband  and  wife  jointly,  vests  theni  both 
with  the  entirety  ;  and  on  the  death  of  one,  the  whole  title  survives 
to  the  other. — Dickinson  V.  Codwise,  1  Sandford's  Ck.  R.,  p.  214. 
(1846.) 

(The  Assistant  Vice  Chancellor  cited  2  Kent's  Com.,  132,  {2nd 
cd.) ',  Jackson  v.  Stevens,  16  J.  R-,  110;  Jackson  v.  McConnell,  19 
Wend.,  175.) 

Conveyances  of  real  estate  made  after  marriage  for  the  purpose  of 
vesting  the  title  in  the  wife,  the  husband  being  at  the  time  insolvent, 
were  held  fraudulent  and  void,  not  only  against  existing,  but  subse- 
quent creditors. — Beach\.  White,  1   Walkers  Ch.  R.,  p.  495.     (1845.) 

{Drake  cited  Hov.  on  Fraud,  lb;  Reeve  Dom.  Rel,  176,  180;  8 
Wheat.,  229;  Fonh.  Eq.,  205;  Gilmorev.  North  America  Land  Co., 
1  Pet.,  C  C.  R.,  460  ;  Thompson  v.  DougJieTtTj,  12  Serg.  <^  Rawle,  448  ; 
3  Dessaus.,  1  ;  3  /.  C.  R.,  500  ;   11  Mass.,  421. 

The  Chancellor  cited  Richardson  v.  Smallwood,  Jac.  552  ) 

M.  gave  his  acknowledgment  in  these  words: — "  Borrowed  of  Mrs. 
E.  H.  B.  S750,  Nov.  5,  1829,"  the  said  Mrs.  E.  H.  B.  being  then  a 
feme  covert  :  her  husband  died.  Held,  the  action  survived  to  her  to 
recover  the  money ;  and  no  debt  due  from  the  husband  can  be  set  off 
against  the  claim  of  the  wife.— May  v.  Boisseau,  12  Leigh's  R.,p.  512. 
(1844.) 

This  was  an  action  of  debt,  brought  in  the  Circuit  Superior  Court 
of  Chesterfield,  by  Sarah  Boisseau.,  widow  of  Edward  H.  Boisseau, 
against  .John  F.  May,  for  S750  lent  to  him  by  Sarah  Boisseau  during 
her  husband's  life.  The  declaration  made  profert  of  a  due  bill  or  pro- 
missory nolo,  which  was  in  these  words  : —"Borrowed  of  Mis.  E.  H. 
Boisseau,  750  dollars,  November  5,  1S29.  (Signed)  J.  F.  May." 
The  defendant  pleaded  nil  debet. 
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At  the  trial  the  plaintiff  gave  in  evidence  the  due  bill  above  men- 
tioned, and  then  the  defendant  offered  in  evidence  a  bond  executed 
by  Edward  H.  Boisseau,  the  husband,  in  his  life  lime,  to  the  defend- 
ant, dated  the  26th  November,  1825,  promising  to  pay  him,  on  or  be- 
fore the  26th  December  then  next  ensuing,  the  sum  of  1749  dollars; 
and  a  deed  of  trust,  executed  by  Edward  H.  Boisseau,  in  his  life 
time,  dated  the  29th  May,  1829,  whereby  he  acknowledged  the  debt 
due  to  May,  of  1749  dollars,  with  interest  from  the  26th  November, 
1825,  by  the  bond  above  mentioned,  and  a  further  debt  of  4504  dol- 
lars with  interest  from  the  29th  May,  1829,  for  which  debts  the  deed 
provided  security,  and  he  offered  further  evidence  by  endorsements 
by  him  made  on  the  said  bond  for  1749  dollars,  and  on  the  deed  of 
trust  that  he  had  given  Edward  H.  Boisseau  full  credit  for  the  750  dol- 
lars for  which  this  suit  was  brought,  which  endorsements  were  as  fol- 
lows :  endorsement  on  the  bond,  "  1829,  November  5.  By  this  amount 
per  my  due  bill  to  Mrs.  Boisseau,  which  you  are  to  return  and  take  a 
receipt  in  part  hereof  for  750  dollars"  ;  endorsement  on  the  deed  of 
trust,  "  The  debt  herein  first  mentioned  as  due  by  bond,  will  be  en- 
titled to  a  credit  for  750  dollars,  received  from  Edward  H.  Boisseau, 
on  the  5th  November,  1829,  for  which  he  took  a  due  bill  or  memoran- 
dum from  me  as  for  so  much  borrowed  of  his  wife  by  me,  when  the 
said  memorandum  is  returned  or  cancelled.  (Signed,)  J.  F.  May." 
And  that  the  defendant  had  allowed  Edward  H.  Boisseau  credit  for 
the  750  dollars  for  which  this  suit  was  brought,  in  part  of  Edward  H. 
Boisseau^ shondi  to  him  for  1749  dollars.  The  plaintiff's  counsel  object- 
ed to  the  introduction  of  this  evidence,  and  the  court  excluded  the 
same  ;  to  which  the  defendant  excepted.  And  the  evidence,  (exclu- 
sive of  the  bond  for  1749  dollars,  and  the  deed  of  trust  and  the  en- 
dorsements thereon)  being  all  the  evidence  in  the  cause,  the  defendant 
ram'ed  the  court  to  instruct  the  jury,  that  if  they  believed  the  facts 
above  stated  as  having  been  proved  by  the  defendant,  the  plaintiff  was 
not  entitled  to  recover  in  this  action  ;  but  the  court  refused  so  to 
instruct  the  jury,  and  instructed  them  that  the  right  of  action  upon  the 
due  bill  on  which  the  action  was  brought,  was  in  the  plaintiff,  she  hav- 
ing survived  her  husband,  to  which  opinion  the  defendafut  excepted. 

Verdict  and  judgment  for  the  plaintiff  for  750  dollars,  with  interest 
from  the  5th  November,  1829,  till  paid,  and  the  costs  ;  to  which  judg- 
ment, May  obtained  from  this  court  a  supersedeas. 

Macfarland  and  Rhodes^  for  plaintiff  in  error. 

Taylor  and  Leigh,  for  defendant. 

Ai.LEN,  J.     It  may  be  considered  as  well  settled,  that  when  the  con 
sidcration  moves  from  the  wife,  as  for  her  personal  services,  or  for  a 
debt  to  her  dum  sold,  or  on  account  of  her  real  estate,  or  for  a  legacy 
to  her,  or  where  a  bond  or  promissory  note  is  given  to  her,  which  of 
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themselves  import  a  consideration,  she  may  join  her  husband  in  an 
action,  and  the  cause  of  action  will  survive  to  her.  The  authorities  are 
reviewed  and  commented  on  in  the  case  of  Philliskirk,  ei  ux.,  v.  Pluck- 
well,  2  Mau.  4-  Selw.,  393  ;  and  Nash  v.  Nasli,  2  Madd.,  133.  The  first 
case  was  on  a  promissory  note  given  to  the  wife.  The  circumstances 
under  which  it  was  given  are  not  set  forth;  but  Lord  EllenhorougJi 
said — "  If  it  had  been  necessary  to  state  a  consideration,  there  might 
have  been  weight  in  the  argument,  but  here,  is  not  the  wife  the  meri- 
torious cause  of  the  action  ?  She  is  the  donee  of  the  promissory  note, 
and  it  is  acquired  through  her,  and  the  note  is  a  thing  which  of  itself 
imports  a  consideration."  The  case  of  Nash  v.  Nash,  was  in  Chan- 
cery ;  but  the  question  arose  on  a  promissory  note  given  to  the  wife. 
The  facts  showed  she  was  the  meritorious  cause,  and  it  was  held  the 
action  survived. 

The  instrument  of  writing  in  the  present  case  is  not  a  promissory 
note.  It  is  not  an  engagement  to  pay  to  the  wife,  by  an  instrument 
which  in  law  is  presumed  to  have  been  made  upon  an  adequate  conside- 
ration. The  instrument  is  mere  evidence  of  a  consideration,  from 
which  a  promise  may  be  implied.  But  does  it  furnish  conclusive  evi- 
dence that  the  consideration  moved  from  the  wife]  It  does  not  to  my 
mind.  Property  in  possession  of  the  wife,  by  legal  intendment,  be- 
lono-s  to  the  husband.  If,  in  reality,  this  had  been  the  money  of  the  hus- 
band, lent  by  the  wife,  could  it  be  maintained,  that,  by  taking  an 
acknowledgment  of  the  loan  to  herself,  the  interest  of  the  husband 
was  thereby  divested  if  she  survived  ?  Upon  proof  of  the  fact,  would 
not  his  representative  be  entitled  ?  If  he  would,  what  is  there  to  pre- 
vent the  maker,  who  has  a  claim  against  the  husband,  from  showing  the 
fact  ?  We  must  look,  in  this  case,  to  the  consideration  set  out :  there 
beino-  no  express  promise,  importing  a  consideration  moving  from  the 
promisee,  we  must  see  the  consideration  set  out  from  which  the  implied 
promise  is  raised.  That  consideration  is  money  loaned  by  the  wife  ; 
it  may  or  may  not  be  the  separate  estate  of  the  wife ;  being  person- 
alty, in  legal  intendment,  it  belonged  to  the  husband. 

In  the  case  of  Holmes  6f  Wife  v.  Wood,  cited  in  Weller  v.  Baker,  2 
Wills.,  424,  assumpsit  was  brought  for  a  cure  by  the  wife  and  for  medi- 
cines and  plaisters.  It  was  held,  on  demurrer,  that  the  husband  and 
wife  could  not  join  for  the  medicines  and  plaisters  :  they  belonged  to 
the  husband.  But  it  might  with  as  much  reason  have  been  insisted 
there,  that  the  medicines  and  plaisters  were  the  separate  property  of 
the  wife,  as  it  could  be  here,  that  making  an  instrument  acknowledging 
the  borrowing  of  money  from  the  wife,  was  conclusive  evidence  that 
the  money  was  the  separate  estate  of  the  wife. 

The  court,  it  seems  to  me,  by  excluding  the  evidence  of  set-off  offer- 
ed by  the  defendant,  undertook  to  decide  the  question  of  fact  upon  the 
face  of  the  instrument.  The  instrument  furnished  evidence,  strong 
evidence,  that  the  money  was  hers,  and  that  the  defendant  knew  it.  The 
set-offs  offered,  would,  in  ray  opinion,  have  strengthened  thepresumptioa 
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arising  from  the  face  of  the  instrument.  For,  if  the  defendant  had  not 
known  he  was  dealing  in  reference  to  the  separate  funds  of  the  wife, 
the  regular  course  would  have  been,  to  have  executed  a  receipt  to  the 
husband  for  so  much  paid,  instead  of  making  the  instrument  he  did. 
But  these  were  circumstances  to  be  considered  and  weighed  by  the 
jury. 

I  think,  therefore,  the  court  erred  both  in  excluding  the  proof  oifered 
by  the  defendant,  and  in  giving  the  instruction  in  the  terms  it  did.  By 
declaring  the  right  of  action  was  in  the  wife,  having  survived  to  her,  it 
undertook  to  determine  upon  the  weight  of  the  evidence,  and  in  effect 
decided  that  the  instrument,  on  its  face,  conclusively  showed  that  the 
consideration  moved  from  the  wife.  The  proper  instruction  would 
have  been,  that,  if  from  the  facts  the  jury  believed  the  consideration 
stated  moved  from  the  wife,  then  the  right  of  action  was  in  the  wife, 
and  the  defendant,  in  that  case,  would  not  be  entitled  to  set-off  against 
her  demand,  the  debt  due  to  him  by  her  deceased  husband. 

Stanard,  J.  The  material  question  argued  at  the  bar,  and  I  think 
the  only  one  that  arises  on  the  record,  is  that  propounded  by  the  instruc- 
tion moved  for  by  May.  If  the  action  is  sustainable,  it  is  so  because 
the  right  to  it  survived  to  the  wife,  notwithstanding  her  coverture  at  the 
time  the  acknowledgment  was  given.  If  it  did  survive,  the  separate 
debt  of  her  husband  could  not  (but  under  special  circumstances,  which 
do  not  appear)  be  used  as  a  set-off  to  extinguish  her  claim  ;  and  if  it  did 
not  survive,  the  set-off  was  of  no  use,  because  there  was  no  claim  to  be 
repelled  or  satisfied  by  the  set-off 

The  criterion  by  which  the  question,  whether  the  action  survived  to 
the  wife  is  to  be  resolved,  is  furnished,  by  ascertaining  whether,  in  the 
particular  case,  had  the  husband  sued  in  his  lifetime,  he  might  have 
sued  in  the  joint  names  of  himself  and  his  wife  1  If  the  claim  be  such 
that  the  husband  must  or  might  have  joined  his  wife  in  the  action  for 
it,  then,  if  it  remain  at  his  death  outstanding  and  unappropriated  by 
him,  tlie  action  survives  to  and  may  be  brought  by  the  wife.  The  ques- 
tion then,  is  whether,  if  the  action  had  been  brought  by  the  husband 
in  his  life  time,  he  could,  on  what  appears,  have  brought  and  maintain- 
ed it  in  the  name  of  himself  and  wife  ?  The  counsel  for  the  plaintiff 
in  error,  by  an  ingenious  and  discriminating  analysis  of  the  many  cases 
bearing  on  the  question  (the  seeming  conflict  and  incongruity  of  which 
induced  the  court,  in  one  of  them,  to  characterize  them  as  a  farrago,) 
deduces  the  conclusion,  that  the  wife  may  be  joined,  wherever  the  con- 
tract is  made  with  her  and  the  contract /^er  5^,  imports  consideration, 
dispensing  with  the  averment  of  consideration  in  the  })Ieadirigs,  or 
where  on  the  face  of  the  pleadings,  the  wife  is  the  meritorious  cause  of 
the  action.  If  this  deduction  be  accurate,  still  for  the  adjudication  of 
the  question  whether  the  particular  case  comes  vvithin  the  latter  part 
of  it,  it  is  necessary  to  enquire  what  are  the  cases  in  whicli  the  wife 
can  justly  be  said  to  be  the  meritorious  cause  of  the  action  ]     Confess- 
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edly  among  these  are  the  cases  in  which  the  transaction  or  contract, 
which  is  the  foundation  of  the  action,  is  with  the  wife  for  her  special 
service,  or  the  consideration  is  one  in  which  she  has  an  interest,  or 
which  her  husband  claims  through  her.  In  these  she  may  be  joined  in 
the  action  «iiir'    t  will  survive* 

Here,  the  action  is  brought  for  a  debt,  and  the  declaration  vouches 
an  acknowledgment  of  that  debt  to  the  wife.  The  debt  contracted  is 
for  money  borrowed  of  the  wife.  If  the  money  borrowed  was  the 
money  of  the  husband,  then  neither  the  services  of  the  wife  are  the 
foundation  of  the  action,  nor  is  the  consideration  one  in  which  she  had 
any  interest,  or  which  the  husband  claims  through  her;  and  so,  she 
could  not  be  joined  in  an  action  for  it :  but  if  the  money  was  the  wife's, 
as  between  her  and  her  husband,  then  she  might  well  be  joined.  Could 
she  hare  such  title  1  This  was  denied  by  the  counsel  for  the  plaintiflf 
in  error ;  and  he  maintained  the  broad  proposition,  that,  though  the 
wife  may  be  entitled  to  separate  interests  to  which  the  rights  of  the 
husband  would  not  attach,  yet  when  money  comes  to  her  possession, 
though  it  be  the  produce  of  her  separate  estate,  it  instantly  becomes  the 
nooney  of  the  husband.  That  proposition  is  inconsistent  with  well 
settled  doctrines.  So  far  from  money,  the  proceeds  of  separate  pro- 
perty of  the  wife,  being  subject,  so  soon  as  it  reaches  her  hands,  to  the 
marital  right,  it  does  not  become  so  even  when  it  reaches  the  hands  of 
the  husband  ;  and  if  it  comes  to  his  hands,  and  he  uses  it  without  the 
wife's  consent,  express  or  implied,  he  becomes  indebted  for  it,  and  his 
estate  is  liable  for  the  debt. — 2  Roper  on  Prop.,  227  ;  Parker  v.  BrooTce, 
9  Ves.,  583.  The  wife  then,  may  have  had  an  interest  in  that  which  is 
the  subject  of  this  action  ;  and  the  transaction  out  of  which  the  action 
arises,  is  one  between  her  and  the  plaintiff  in  error. 

It  is  equally  true,  that  the  acknowledgment  alone  does  not  conclu- 
sively show  that  she  had  such  interest ;  the  money  may  have  belonged 
to  her  husband,  and  if  so,  no  action  could  have  been  supported  in  the 
name  of  the  husband  and  wife  during  the  coverture,  or  in  her  name 
after  his  death.  When  nothing  but  the  acknowledgment  appears,  how 
is  the  question  to  be  decided,  whether  this  is  to  be  considered  a  claim 
in  which  the  wife  had  an  interest,  or  one  for  which  the  husband  only 
could  sue  ■? 

My  first  impression  was,  that  this  was  a  question  for  the  jury  ;  and  in 
that  view,  that  while  the  court  was  right  in  overruling  the  motion  to 
instruct  the  jury  that  the  action  could  not  be  sustained,  it  was  wrong  in 
instructing  them  that  the  action  survived,  for  by  that  instruction  the 
court  decided  the  question  of  fact,  that  the  wife  was  entitled  to  the 
money  which  was  the  consideration  of  the  acknowledgment,  and  so 
improperly  intercepted  the  decision  thereof  by  the  jury.  And  pursu- 
ing this  view,  I  should  have  concurred  vvith  Judge  Allen  in  the  result — 
to  send  the  cause  back,  with  directions  to  receive  all  the  evidence,  and 
leave  to  the  jury  the  decision  of  that  quest  on  of  fa  t,  under  an  in- 
struction that  they  were  at  liberty  to  infer  interest  in  the  wife  from  the 
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acknowledgment  of  the  debt  being  made  to  her,  and  that  the  indebt- 
edness of  the  husband  to  the  party  who  gave  the  acknowledgment, 
strengthened  the  inference  of  such  interest  in  the  wife.  Hut  a  further 
consideration  of  the  case  has  satisfied  me  that  the  instruction  was 
proper.  The  exception  ascertains  all  the  evidence  in  the  case,  given  or 
offered,  and  the  instruction  to  the  jury  was  sought  by  the  plaintiff  in 
error  upon  the  whole  evidence.  The  acknowledgment  was  of  a  trans- 
action between  the  wife  and  him.  That  transaction  was  one  which 
entitled  her  to  the  action,  if  the  consideration  was  one  in  which  she  had 
an  interest  not  absorbed  by  the  marital  rights  of  her  husband.  It  im- 
ported an  admission  by  the  plaintiff' in  error,  that  snchinterest  existed; 
and  although  such  admission  might  not  preclude  evidence  of  a  state  of 
facts  showing  the  non-existence  of  such  an  interest,  yet  none  such  was 
in  proof  or  offered  to  be  proved.  It  was  incumbent  on  the  plaintiff  in 
error,  to  furnish  such  proof :  and  the  instruction  of  the  court,  that  the 
action  survived,  taken  in  reference  to  the  case  before  it,  is  nothing  more 
than  that  it  was  incmnbent  on  him,  to  control  the  implication  from  the 
transaction  and  the  acknowledgment,  by  proof  of  other  facts  which  had 
not  been  furnished.  When  the  consideration  does  not  appear,  the 
court  intends,  if  the  contract  or  transaction  be  with  the  wife,  that  S|he 
is  the  meritorious  cause  of  it. 

So,  in  the  case  of  PhilUskirk  v.  Pluckivell,  2  Maule.  6f  Selw.,  393. 
Bayley,  J.,  supported  the  action  in  the  name  of  the  wife,  the  note 
being  given  to  her — saying  it  did  not  appear,  negatively,  "  that  the  wife 
was  not  the  meritorious  cause  of  the  action,"  and  because  it  might 
have  been  given  for  a  debt  due  to  her  duin  sola.  If  when  no  consider- 
ation appears,  and  the  contract  is  with  the  wife,  the  court  sustains  the 
action  in  her  name,  because  the  consideration  may  have  come  from 
her,  and  will  so  intend  unless  the  contrary  appears  ;  when  the  conside- 
ration which  does  appear,  is  one  in  which  her  interest  is  acknowledged 
by  the  contract,  and  which  she  may  possess,  and  that  interest  is  not  dis- 
avowed by  the  husband,  the  court  will  make  the  mtendment,  unless  the 
contrary  appears.  , 

The  accuracy  of  the  deduction  depends  on  the  compass  given  to  that 
part  of  it  which  refers  the.  right  of  joinder  of  the  wife  in  the  action  to 
her  merit  or  agency  in  causing  it.  My  impression  is,  that  the  rule 
furnished  by  a  correct  generalization,  more  fitted  for  practical  use,  may 
be  thus  expressed.  Wherever  the  action  is  on  an  express  contract  with 
the  wife,  or  the  husband  and  wife,  the  wife  may  be  joined,  unless  the 
consideration  averred  in  the  pleadings  or  shown  in  proof  on  the  trial, 
be  one  in  which  the  wife  cannot  be  intended  to  have  an  interest  :  and 
in  every  such  case,  if  the  interest  of  the  wife  be  not  disaffirmed  by  the 
husband  by  the  appropriation  of  the  cause  of  action  to  his  sole  use,  the 
wife  surviving  will  be  entitled  to  it.  The  cases  from  which  the  rule  is 
extracted,  which  reconciles  many  seeming  discrepancies  are  Hilliardv. 
Hamhridi^e,  Aleyn,  36  ;   Pratt  ct  ux.\.  Taylor,  Cm.  Eliz.,  61  ;  Breshford 
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V.  BuckingJtam.  Cro.  Jac,  77  ;  Ahhntt  v.  Bl'ifiehl,  Cro.  Jac,  644  ;  Bed- 
good  V.  Way,  ft  ux.,  2  W.  Blacks.:  1236  ;  I'hilliskirk  et  ux.  v.  Pluckwell, 
2  Maide.  Sf' ScJw.,  393;  Nash  v. Nash,  2  Madd.,  133  ;  Garforthv.  Brad- 
ley, 2  Ves.  Sen.,  676  ;  Richards  v.  Richards,  2  Barn.  Sf  Adolph.,  447  ;  22 
Eng.  Com.  Law,  R.,  119  ;  Wills  v.  Nurse,  1  Adolph.  Sf  Ell.,  65  ;  2S 
£^«^.   Com.  Law,  i?.  40. 

Cabell,  J.  It  is  important  to  understand  the  true  nature  of  the 
question  raised  by  the  bill  of  exceptions  in  this  cause.  I  do  not  un- 
derstand it  as  relatina;to  the  form  of  the  action,  but  to  the  right  of  the 
plaintiff  to  bring  ani/  action  for  the  debt  claimed  in  the  declaration. 
The  writing  described  in  the  declaration  is  not  a  specialty  ;  nor  is  it 
a  promissory  note  for  tlie  payment  of  money,  for  there  are  no  words 
which  indicate  a  promise,  or  obligation,  or  accountability,  on  the  part 
of  the  defendant.  It  is  a  mere  acknowledgment  of  havinor  borrowed 
money  from  the  plaintiff.  It  might  therefore  admit  of  question, 
whetlier  the  plaintiff  could  declare  upon  it,  asshe  has  done,  as  aprom- 
issory  note,  or  instrument  creating,  projno  visore,  an  obligation  to 
pay  ;  or  whether  the  action  ought  not  to  have  hern  either  debt,  or  indc- 
hitafns  assumpsit,  for  money  borrowed  ;  in  both  of  'vhich  cases  the  note 
would  be  used  merely  as  evidence  of  the  debt.  But  such  a  question 
relates  merely  to  the  form  of  the  action,  and  could  only  be  raised  by 
demurrer  to  the  declaration.  The  true  question  intended  to  be  raised 
by  the  bill  of  exceptions  in  this  case,  is  whether,  admitting  the  form  of 
the  action  to  be  correct,  the  right  to  institute  it  survived  to  the  wife  on 
the  death  of  the  husband  ?  It  is  certain  that  the  court  below  so  re- 
garded it. 

It  is  undeniably  true,  that  all  choses  in  action  due  to  the  wife, 
whethei'  they  come  to  her  before  mari-iage  or  during  the  coverture, 
maybe  sued  for  and  recovered  by  the  husband  ;  the  former,  by  suit  in 
the  name  of  the  husband  and  wife;  the  latter,  by  suit  in  the  name  of 
the  husband  and  wife,  or  in  the  name  of  the  husband  alone.  It  is 
equally  true,  Jiowever,  that  if  the  husband  fail  to  recover  them  during 
the  coverture,  the  ris^ht  to  recover  them  survives  to  the  wife. — Co.  Litt., 
351.  The  husband  in  this  case,  having  died  before  the  wife,  the  ques- 
tion whether  tlie  action  survived  to  the  wife,  would  seem  to  be  resolv- 
able into  another,  viz:  Whether  the  chose  in  action  evidenced  by  the 
writing  tlescribed  in  the  declaration,  was,  or  was  not,  in  its  origin  and 
nature,  a  valid  chose  in  action  due  to  the  wfe,  or  to  the  wife  and  to  the 
hushurid  jointly  ?  If  the  writing  in  this  case  had  been  a  promissory 
note.  I  think  there  could  have  been  no  doubt  on  the  subject.  In  Phil- 
liskirk  v.  Pluckwell,  2  Manle.  (Sf  Selw.,  393,  the  action  was  brought  in 
the  name  of  husband  and  wife,  on  a  promissory  note  executed  to  the 
wife  duiing  coverture,  for  value  received.  It  was  objected  that  as  the 
noie  appeared  to  have  been  given  to  the  wife  alone,  during  coverture, 
and  did  not  state  on  the  faco  of  it.  that  it  was  on  account  of  any  meri- 
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but  it  was  held  that  a  promissory  note  to  the  wife  imports  of  itself  a 
consideration  on  the  part  of  the  wife,  and  shows  her  to  be  the  merito- 
rious cause  of  the  action,  and  consequently  that  the  action  was  well 
brought  in  the  name  of  husband  and  wife.  And  wherever  the  action 
might  have  been  brought  in  the  name  of  husband  and  wife,  the  action 
survives  to  the  wife  on  theJeath  of  her  husband.  And  these  princi- 
ples were  recognized  in  Namv.  Nash,  2  Madd.,  13.3. 

But  although  this  is  not  a  promissory  note,  does  it  not  sufficiently 
appear  that  the  wife  was  the  meritorious  cause  of  action  1  Here  is  an 
acknowledgment  by  the  defendant,  that  the  money  claimed  in  the  suit 
was  borrowed  by  him  of  the  plaintiff.  A  wife  may  have  in  her  hands 
money  over  which  she  has  a  control  as  itidependent  of  her  husband  as 
if  she  were  a  feme  sole.  It  may  be  money  which  she  holds  as  an  ex- 
ecutrix, administratrix,  trustee,  or  attorney  in  fact ;  or  it  may  be  money 
which  has  been  conveyed  to  trustees  for  her  separate  use  and  benefit, 
and  which  has  been  put  into  her  hands  by  her  trustees  for  supplying  her 
wants  as  occasion  may  require.  In  all  such  cases  the  law  recognizes 
the  rigirs  of  the  wife  to  the  money,  as  distinct  from  those  of  the  hus- 
band. 'If  the  money  had  been  borrowed  as  the  money  of  the  husband, 
the  written  acknowledgment  given  by  the  defendant  as  evidence  of 
*  the  transaction,  ought  regularly  to  have  stated,  and  probably  would 
have  stated,  that  the  money  was  borrowed  of  the  husband  and  not  of 
the  wife  ;  or  if  the  money  had,  in  fact,  been  the  husband's,  I  presume 
it  would  have  been  competent  to  the  defendant  to  prove  the  fact  on  the 
trial,  and  thus  to  show  that  this  never  was  a  chose  in  action  of,  or  due 
to,  the  wife.  But  no  such  evidence  was  offered.  The  case  stands  on 
the  mere  acknowledgment  of  the  defendant.  What  is  its  effect  as  tes- 
timony in  the  cause  1  Let  it  be  remembered  that  the  defendant,  by 
his  motion,  has  referred  its  effect  to  the  decision  of  the  court.  I  am 
clearly  of  opinion,  that  as  a  married  woman  may  have  money  separate 
and  distinct  from  all  right  or  control  on  the  part  of  the  husband,  such  an 
acknowledgment  as  that  contained  in  the  declaration  (an  acknowledg- 
ment that  the  money  was  borrowed  of  the  wife)  is  not  only  proof  of 
the  fact  of  borrowing,  but  imports  of  itself  prima  facie  that  the  money 
was  the  wife's  and  not  the  husbands's  ;  and  that  there  being  no  oppo- 
sing testimony,  this  presumption  becomes  conclusive.  If  this  be  so,  it 
is  manifest  that  the  chose  in  action  was  due  to  the  wile,  and  tliat  she  is 
the  meritorious  cause  of  the  action  ;  and  consequently,  tliat  the  action 
survived  to  her  on  the  death  of  the  husband. 

I  am  therefore  of  opinion,  that  the  court  below  acted  correctly  in 
refusing  to  give  the  instruction  that  was  asked,  and  in  givinof  that 
which  it  (lid  give.  There  was  no  invasion  of  the  rights  of  the  jury  ; 
for  where,  as  in  this  case,  all  the  facts  ace  admitted,  except  such  as  the 
law  implies  from  those  which  are  admitted,  it  is  the  province  of  the 
court  to  decide  the  question  whether  the  action  survives  or  not. 

I  shall  now  briefly  advert  to  that  part  of  the  defendant's  exceptions 
relating  to  tlie   exclusion  of  certain  evidence  offered  by  hirn.      [Here 
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the  judge  stated  the  evidence.]  The  purpose  of  the  defendant  May, 
it)  offering  the  bond  and  deed  of  trust  in  evidence,  was  to  prove  that 
Edicard  H.  Boisseau  was,  at  the  date  of  the  note  sued  on,  and  had 
been  for  a  long  time  before,  indebted  to  him  in  a  much  larger  sum  than 
the  amount  of  the  note  sued  on,  and  his  purpose  in  offering  the  en- 
dorsements in  evidence,  was  to  prove  that  he,  "  the  defendant,  had 
allowed  Edward  H.  Boisseau  a  credit  for  the  money  specified  in  the 
said  note,  in  part  of  the  debt  due  by  the  bond."  Now,  without  deci- 
ding whetlier  the  court  was  right  or  wrong:  in  rejecting  this  testimony, 
I  am  clearly  of  opinion  that,  admitting  it  to  have  been  erroneous,  it  is 
an  error  of  which  the  appellant  cannot  take  advantage.  No  man  is 
allowed  to  take  advantage  of  an  error  which  did  not,  and  could  not, 
injure  him.  This  testimony  would  have  proved  almost  to  a  demon- 
stration, that  the  money  borrowed  was  not  the  money  of  Edward  H. 
Boisseau,  and  in  so  doing  would  have  destroyed  the  pillar  of  May's 
defence.  It  also  disproves  the  fact  that  credit  had  been  given  for  the 
money  on  the  penal  bill ;  the  credit  was  entered  upon  a  condition  that 
has  not  been  performed.  • 

The  judgment  is  affirmed 

IMPLIED  WARRANTY.  • 

Plaintiff  purchased  from  defendant  a  negro  boy  who  was  lame  from 
a  wound  in  the  foot,  for  a  full  piice,  and  took  a  bill  of  sale  without 
warranty  of  soundness.  The  plaintiff  was  informed  by  defendant  of 
the  wound,  and  before  purchasing,  got  a  physician  to  examine  it,  who 
thought  that  it  was  slight  and  would  soon  heal.  The  boy  died  a  few 
days  after  with  lock-jaw,  produced  by  the  wound  in  the  foot.  The 
plaintiff  not  having  been  misled  by  any  false  suggestion  or  concealment, 
it  was  lield  that  there  was  no  implied  warranty  of  soundness. 

As  a  general  rule,  no  implication  of  warranty  arises  where  the  pur- 
chaser knows  of  the  disease  from  which  the  death  or  injury  arises,  and 
fails  to  take  an  express  warranty. — Miller  v.  Yarborough,  1  Ric/iard- 
son's  R.,  p.  4S.     (1845.) 

This  was  an  action  on  the  implied  warranty  in  the  sale  of  a  negro, 
the  price  of  whom  was  paid  at  the  time  of  sale.  The  defendant  ex- 
hibited for  sale,  at  the  sale  day,  in  February,  1843,  two  negro  boys. 
His  price  for  both  was  SS50.  One  was  bought  by  the  plaintiff  and 
conveyed  to  him  at  the  price  of  $462  50.  At  the  time  of  the  sale  this 
boy  was  lame  from  a  wound  in  the  foot  with  a  nail,  but  no  deduction 
was  made  in  the  price  on  account  of  this.  The  seller  said  he  was  not 
so  larne  as  he  had  been.  It  was  regarded  as  a  slitjlit  injury,  in  no  way 
affecting  his  value.  At  the  request  of  the  plaintiff.  Dr.  Norwood  ex- 
amined the  wound.  He  thought  it  slight  and  that  it  would  soon  heal, 
as  there  was  apparently  a  healthy  suppuration  of  the  wound.  No- 
thing was  said  as  to  who  was  to  risk  the  wound  at  the  time  of  the  ex- 
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amination.  Both  were  pi-esent.  The  defendant  seemed,  as  Dr,  Nor- 
wood said,  to  think  less  favorably  of  tiie  wound  than  he  did.  The  sale 
was  concluded  soon  after  the  examination.  It  was  clear  the  plaintiff 
did  not  think  there  was  any  risk  in  the  wound.  The  weather  was 
exceedingly  cold,  the  boy  badly  clothed,  and  wore  an  old  pair  of 
boots  ;  all  of  which,  no  doubt,  aggravated  the  wound.  The  purchase 
was  made  on  Tuesday,  and  the  boy  was  sent  by  the  plaintiff  to  the 
house  of  a  Mr.  Barr,  three  miles  from  the  Court  House  where  the  trade 
was  made.  He  was  well  taken  3are  of.  Two  days  after  he  was 
affected  with  convulsions  ;  medical  aid  was  called  in,  but  he  died  on 
the  Sunday  after  with  lock-jaw,  produced  by  the  wound  in  the  foot. 
Mr.  Martin,  an  attorney,  drew  the  bill  of  sale  on  the  application  of  the 
defendant.  The  bill  contains  no  warranty  except  of  title.  Mr.  Mar- 
tin's evidence  was  as  follows  : 

"  Something  was  said  of  warranty  of  soundness  between  him  and 
the  defendant.  He  advised  him  to  leave  it  out,  but  does  not  remember 
whether  this  was  advised  because  there  was  to  be  no  warranty  in  the 
sale,  or  because  it  was  useless.  A  good  deal  was  said  about  the  injury 
of  the  foot;  understood  the  boy  was,  to  some  extent,  disabled.  He 
cannot  recollect  any  thing  that  was  said,  but  his  impression  now  is,  that 
the  plaintiff  was  to  take  the  boy  as  he  was  and  risk  his  getting  well. 
The  plaintiff  was  to  take  the  negro  subject  to  the  disease  in  the  foot." 

Tt  was  in  evidence  that  the  defendant,  on  one  occasion,  proposed  to 
settlu  the  matter  on  these  terms.  The  boy  belonged  to  his  brother  in 
Alabama,  and  the  loss  should  be  divided  equally  between  himself,  his 
brother,  and  the  plaintiff,  each  to  lose  one-third. 

The  jury  were  instructed  by  the  presiding  judge,  that  the  law  im- 
plied a  warranty  from  the  fact  that  a  full  price  was  paid,  but  that  this 
would  be  rebutted. 

1.  Where  there  was  an  understanding  between  the  parties  that  there 
was  to  be  no  warranty,  and  if  Mr.  Martin's  recollection  was  correct, 
then  they  should  find  for  the  defendant. 

2.  Where  the  disease  was  known  to  the  buyer,  and  he  purchased  on 
his  own  judgment  of  the  effect  of  the  disease,  in  such  case  no  impli- 
cation of  warranty  would  arise  :  but  where  the  injury  was  slight  and 
recent,  and  ordinarily  attended  by  no  dangerous  results,  and  it  was 
not  supposed  at  the  time  that  the  value  was  in  any  way  impaired  per- 
manently— in  such  case  he  thought  the  purchaser's  knowledge  of  the 
fact  did  not  exclude  the  implication  of  warranty. 

The  jury  fjund  for  the  plaintiff  $450,  and  the  defendant  appealed  on 
the  grounds, 

1.  Because  it  is  respectfully  submitted,  his  Honor  erred  in  charging 
the  jury,  that  although  the  plaintiff  had  the  wound  in  the  negro's  foot 
examined  by  a  physician,  and  there  was  no  warranty  of  soundness  in 
the  bill  of  sale,  a  warranty  might  be  implied,  if  the  extent  of  the  injury 
was  unknown  to  the  parties  at  the  time  of  sale. 

2.  Because  the  proof  was  clear  and  abundant,  that  the  plaintiff  took 
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the  negro  with  a  knowledge  of  the  wound,  and  subject  to  all  the  con- 
sequences that  might  result  from  it,  and  without  any  warranty,  express 
or  implied. 

3.  Because  the  verdict  of  the  jury  is  contrary  to  law  and  the  evi- 
dence of  the  case. 

Burt  Sf  Cunningham,  for  the  motion. 

Perrin,  contra. 

Carta,  -per  Evans,  J.— The  presiding  judge  reports  that  he  charged 
the  jury  "  that  where  the  injury  was  slight  and  recent,  and  ordinarily 
attended  by  no  dangerous  results,  and  it  was  not  supposed  at  the  time 
that  the  value  was  in  any  way  impaired  permanently,  in  such  case  I 
thought  the  purchaser's  knowledge  of  the  fact,  did.  not  exclude  the 
implication  of  warranty." 

If  there  was  error  in  this  charge,  then  a  new  trial  must  be  ordered. 
Since  the  decision  of  the  case  of  Shoolhred  v.  Timrod,  1  Bay,  324,  a 
great  many  cases  have  arisen  in  our  courts,  in  which  there  seems  to 
have  been  an  anxious  desire  to  limit,  rather  than  enlarge,  the  principle 
of  that  case.-  -Porcher  v.  Caldwell,  2  McM.,  329.  The  reason  by 
which  that  case  was  decided,  seems  to  me  to  be,  that  where  there  is  a 
latent  disease  from  which  loss  has  resulted,  it  should  rather  fall  on  him 
upon  whom  it  would  have  fallen  had  no  sale  been  made.  The  negro 
had  the  infection  of  the  small  pox  on  him  at  the  time  of  the  sale,  and 
its  subsequent  development  was  an  inevitable  consequence.  But 
where  the  immediate  cause  of  death  was  but  a  remote  and  contingent 
result,  and  not  a  necessary  one,  it  may  I  think,  be  well  questioned 
whether  the  seller  would  be  liable  on  the  principle  of  the  case  of 
Timrod  V.  Shoolhred. 

In  that  case,  the  disease  of  which  the  negro  died  was  the  inevitable 
result  of  the  previous  infection  ;  but  in  this  case  lock-jaw  is  by  no 
means  a  necessary  or  even  usual  result  of  a  puncture  of  a  nail  in  the 
foot.  As  was  said  in  the  argument  of  the  case  of  Hart  v.  Edwards,  2 
Bail.,  307,  who  can  undertake  to  say  the  negro,  in  this  case,  would 
have  had  lock-jaw  if  he  had  remained  the  property  of  the  seller  1  But 
this  distinction  is  not  necessary  to  the  decision  of  this  case  ;  I  have 
noticed  it  only  because  it  seemed  to  be  consistent  with  good  sense,  and 
as  a  fair  induction  from  decided  cases.  In  the  case  of  Hart  v.  Ed- 
7vards,  the  court  said  the  purchaser  had  notice  of,  and  the  evidence 
showed  the  negro  died  of  the  disease  or  its  iticidents,  and  if  he  thought 
proper  to  purchase  without  warranty  against  its  consequences,  he  was 
bound  by  it.  In  Williams  v.  Vance,  Dudley,  97,  the  purchaser  was  in- 
formed that  the  negro  had  been  exposed  to  the  infection  of  the  mea- 
sles ;  he  afterwards  died  of  "  secondary  measles  (the  sequation  of 
measles  proper")  and  it  was  held  that  the  rule  caveat  emptor  applied. 
In  the  case  under    consideration,  the  plaintiff  was   informed  of  the 
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wound  in  the  foot ;  he  did  not  rely  on  what  was  said  by  the  seller,  that 
"  he  was  not  so  lame  as  he  had  been,"  but  had  him  examined  by  a  phy- 
sician, whose  opinion  was,  *'  that  the  wound  was  slight  and  would 
soon  heal,  as  there  was  a  healthy  suppuration."  The  notice  of  the 
wound  given  by  the  seller,  the  examination  of  the  physician  at  the  re- 
quest of  the  buyer,  and  the  subsequent  taking  a  bill  of  sale,  without 
any  warranty  of  soundness,  all  concur  in  tlie  conclusion  that  there  was 
no  intention  on  the  one  side,  or  expectation  on  the  other,  that  the  seller 
was  to  warrant  against  the  effect  of  the  wound  in  the  foot.  The  law 
never  implies  a  warranty  against  the  intention  and  understanding  of 
the  parties,  and  this  intention  may  often  be  inferred  from  their  conduct 
as  well  as  from  express  words  to  that  effect.  This  case  was  said,  in  the 
argument,  to  be  like  the  case  of  Venning  v.  Gantt,  Cheves,  87.  In  that 
case  the  purchaser  was  told  that  the  negro  had  a  shortness  of  breath, 
supposed  tg  be  occasioned  by  a  fall  from  a  horse  a  short  time  before, 
and  the  court  says  expressly,  and  the  decision  is  put  upon  the  ground 
"  that  the  notice  received  that  the  negro  had  had  a  fall,  to  which  his 
short  breathing  was  ascribed,  was  scarcely  a  reasonable  intimation  that 
such  short  breathing  might  arise  from  some  fatal  malady,  so  as  to  put 
Venning  on  his  guard."  The  negro  died  of  a  complication  of  diseased 
lungs  and  dropsy  of  long  standing.  In  that  case  the  question  is  stated, 
*'  could  notice  of  an  affection  ascribed  to  an  accidental  cause,  put  any 
but  a  very  suspicious  mind  on  its  guard  against  chronic  constitutional 
disease."  The  same  principle  governed  the  case  of  Habersliam  v. 
Rodrigues,  where  the  seller  refused  to  warrant,  but  assigned  an  untrue 
reason  for  it.  In  both  these  cases  the  purchaser  would  have  failed  to 
recover,  but  that  he  had  been  deluded  by  the  untrue  reason  assigned 
for  the  shortness  of  breathing  in  the  one  case,  and  the  refusal  to  war- 
rant in  the  other.  In  this  case  there  was  no  false  suggestion  calculated 
to  mislead  the  plaintiff ;  on  the  contrary,  the  doctor  said  the  defendant 
seemed  to  think  less  favorably  of  the  wound  than  he  did.  I  am  satis- 
fied the  circumstances  stated  in  the  report,  that  the  disease  was  recent 
and  not  ordinarily  attended  with  dangerous  results,  does  not  authorize 
our  adding  this  to  the  exceptions  to  the  general  rule,  that  no  implica- 
tion of  warranty  arises  where  the  purchaser  knew  of  the  disease  from 
which  the  death  or  injury  arose,  fnd  did  not  secure  himself  against  its 
consequences  by  an  express  warranty. 

The  motion  for  a  new  trial  is  granted. 

INADEQUACY  OF  PRICE. 

Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  contract,  un- 
less it  is  so  gross  as  to  furnish  evidence  of  fraud  ;  in  the  language  of 
Lord  Thurlow,  in  the  case  of  Gwynne  v.  Heaton,  1  Bro.  Ch.  R.,  9, 
"  there  must  be  an  inequality  so  strong,  gross  and  manifest,  that  it 
must  be  impossible  to  state  it  to  a  man  of  common  sense  without  pro- 
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ducing  an  exclamation  at  the  inequality  of  it.' '^^Netvman  v.  JVFceA,  1 
Freeman's  Ck.  R.,p.  441.     (1844.) 

(The  Chancellor  cited  Butler  v.  Haslcalli  1  Dess.,  652  ;  Udall  v 
Kinney,  3  Cow\  590.) 

Inadequacy  of  price,  where  it  is  so  gross  and  palpable  as  of  itself 
to  appear  evidence  of  actual  fraud,  may  be  sufficient  to  induce  the 
court  to  stay  the  exercise  of  its  discretionary  power  to  enforce  a 
specific  performance)  and  leave  a  party  to  his  remedy  at  law ;  but 
inadequacy  of  price  merely.,  without  being  such  as  to  prove  fraud  con- 
clusively, is  not  a  good  objection  against  decreeing  a  specific  perform- 
ance.— Burtch\.  Hogge^  1  Harrington^ s  Ch.  R.,p-  31.      (1845.) 

INDICTMENT. 

No  penalty  incurred  during  the  continuance  of  a  law,  can  be 
enforced  after  its  expiration  or  repeal,  without  a  saving  clause  or 
special  provision  to  that  effect. — State  v.  Baltimore  and  Ohio  R.  R.  Co., 
12  Gill  Sf  Johnson's,  R.,  p.  399.     (1 845.) 

(Stephen,  J.,  cited  1  Kent's  Com.,  465  ;  Yeatonv.  The  United  States^ 
5  Cranch,  281.) 

INDICTMENT— SENTENCE. 

Where  the  caption  of  an  indictment  stated  that  the  court  was  held 
for  the  county  of  S.,  at  the  court-house  in  the  town  of  R. ;  and  the 
town  of  R.,  in  S.  county,  was  incorporated  by  an  actof  the  legislature, 
and  by  another  act  of  the  legislature  the  county  site  of  the  public 
buildings  of  S.  county,  was  located  in  said  town  of  R.  ;  held,  that  the 
caption  of  the  indictment  sufficiently  showed  that  the  court  was  held 
in  the  place  designated  by  law. 

Numerical  figures  are  admissable  in  an  indictment  to  express  num- 
bers and  dates.  If,  however,  the  figures  be  illegible,  the  indictment 
will  be  bad  for  uncertainty. 

Where  the  record  shows  that  the  jury  who  convicted  the  defendant 
in  an  indictment,  were  summoned  by  the  deputy  sheriff,  it  will  be  no 
objection  to  the  verdict  that  the  court  below  dismissed  the  sheriff  from 
the  duly  of  summoning  tales  jurors. 

Where  a  slave  is  killed  by  his  master  and  overseer,  or  either,  in  in- 
flicting chastisement  upon  him,  the  rules  of  the  common  law  upon  the 
subject  of  murder,  will  regulate  the  character  of  the  offence. 

By  statute  of  this  State  (Mississippi,)  the  master  may  be  indicted, 
in  case  of  cruel  or  unusual  punishment  inflicted  by  him,  for  a  battery 
upon  his  own  slave. 

What  is  cruel  or  unusual  punishment  of  the  slave,  is  matter  for  the 
consideration  of  the  jury. 

Mere  intoxication  is  no   extenuation   or  excuse  for   crime,  in  the 
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view  of  the  law.  It  may  be  a  circumstance  for  the  consideration  of  the 
the  jury  upon  the  question  of  intention  or  malice  on  the  part  of  the 
offender. 

The  fact  that  motions  to  quash  the*  venire  Jacias,  and  for  an  alias 
venire  facias,  were  made  after  the  arraignment,  and  before  the  trial  of 
the  prisoner,  and  in  his  absence  were  overruled,  will  be  no  ground  of 
exception  to  the  verdict  of  the  jury.  Such  motions  might  have  been 
overruled  by  the  Court  on  account  of  the  absence  of  the  prisoner. 

Sentence  of  the  Court,  pronounced  upon  conviction  of  the  prisoners 
of  manslaughter,  in  the  absence  of  the  prisoners,  is  erroneous.  Their 
presence  is  essential  to  the  validity  of  such  sentence. 

A  sentence  of  the  Court,  inflicting  the  punishment  of  imprisonment, 
not  affixing  the  date  from  which  the  commencement  of  the  punishment 
shall  date,  will  be  erroneous. 

Where  there  is  no  objection  to  the  verdict  of  the  jury  finding  the 
prisoner  guilty  of  manslaughter,  but  the  sentence  of  the  Court  is  de- 
fective, the  judgment  will  be  reversed  without  disturbing  the  verdict, 
and  the  cause  remanded,  with  directions  to  pronounce  a  correct  judg- 
ment.— K<Uy  and  Little,  v.  State  of  Mississippi,  5  Smeeds  and  Marshall's 
R.,  p.  518.     (IS45.) 

In  error,  from  the  Circuit  Court  ot  Smith  county. 

At  the  April  term,  1844,  of  the  said  Court,  Archibald  Kelly  and 
Archibald  Little,  were  indicted  jointly,  for  the  murder  of  "  one  Jack, 
a  negro  man,  the  slave  of  the  said  Archibald  Kelly."  On  the  16th  day 
of  April  1844,  the  prisoners  were  arraigned,  and  pleaded  not  guilty, 
and  on  the  26th  of  April  were  convicted,  by  the  finding  of  the  jury,  of 
manslaughter  in  the  first  degree,  and  were  sentenced  to  confinement  in 
the  Penitentiary  for  seven  years. 

Tlie  indictment  was  in  the  Common  Law  form  for  murder,  except 
that  in  the  caption,  the  grand  jurors  are  not  stated  to  have  been  sworn 
to  inquire  "  for  the  State  ot  Mississipi,"  &c. 

The  record,  by  the  bill  of  exceptions,  shows  that  the  special  venire 
for  the  trial  of  the  prisoners  and  the  residue  of  the  regular  panel  of  the 
term  were  exhausted  without  obtaining  the  requisite  number  of  jurors, 
and  thereupon  the  Court,  being*  satisfied,  as  it  alleged,  that  the  Sheriff" 
was  "  grossly  ignorant  of  his  duties  as  sheriff,"  but  "  there  being  no 
proof  of  partiality  or  corruption  in  the  sheriff,"  dismissed  the  Shetifi" 
from  service  in  summoning  ^a^es  jurors,  and  directed  James  Somers,  a 
deputy  in  attendance,  on  the  Court,  and  waiting  on  the  grand  jury,  to 
ptoceed  to  summon  a  sufficient  number  of  tales  '^xiyoys,,  there  being  no 
Coroner  in  the  county.  The  reason  assigned  for  this  opinion  and  action 
of  the  Court  was,  that  the  Sheriff  had  summoned,  on  the  special 
venire,  several  of  the  grand  jurors  by  whom  tlie  indictment  was 
found,  as  well  as  others  of  the  original  venire,  and  several  of  the 
jury  of  inquest,  and  before  this  action  was  had,  the  District  Attorney 
had  moved  the  Court  to  quash  the  special  venire,  and  for  an  alias  special 
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venire  faciax,  on  the  ground  that  the  sheriff  had  been  guilty  of  partiality 
and  corruption  in  summoning  improper  jurors,  both  or  which'miitions 
had  been  overruled.  The  prisoners  excepted  to  the  discharge  of  tho 
Sherifr,  and  the  direction  of  th6  duty  of  summoning  talcs  '^uvors  to  the 
deputy.  The  same  was  afterwards  assigned  as  the  ground  of  a  motion 
for  a  new  trial  by  the  prisoners,  which  was  overruled,  and  for  this  the 
prisoners  also  excepted.  The  record  shows,  that  the  prisoners  were 
arraigned  on  the  22d  of  April,  and  that  they  were  tried  and  sentenced 
on  the  26th  and  27th  of  April ;  but  it  does  not  show  that  the  prisoners 
were  present  in  Court  pending  the  trial,  or  when  the  sentence  was 
pronounced  by  the  Court.  There  is  no  day  specified  in  the  sentence 
and  judgment  of  the  Court,  when  the  punishment  should  commence  or 
terminate. 

The  prisoners,  by  counsel,  moved  the  Court  in  arrest  of  sentence  ; 
1st,  because  the  indictment  does  not  charge  any  offence  known  to  the 
laws  of  this  State  ;  and  2d,  because  it  is  not  stated  in  the  indictment 
that  the  grand  jury  were  empannelled,  sworn  and  charged  to  inquire 
for  the  State  of  Mississippi ;  which  motion  was  overruled,  and  prisoners 
excepted. 

The  record  states  and  shows,  that  the  jury  who  tried  the  cause,  "  were 
sworn  to  speak  the  truth  of  and  concerning  the  premises."  Several 
charges  to  the  jury  by  way  of  instruction  were  asked  by  the  prisoners, 
and  refused  by  the  Court ;  only  those  refused  to  the  prisoners,  for 
which  exceptions  were  taken  and  allowed,  will  be  stated.  They  aic 
as  follows  : — 

2nd  Instruction. — There  being  no  system  of  domestic  slavery  known 
to  the  Common  Law  of  England,  the  relation  of  master  and  slave 
known  in  this  State,  as  that  between  slave  and  overseer  not  having  ex- 
isted in  England,  there  is  nothing  in  the  Common  Law  on  the  subject 
of  murder,  that  has  strict  and  complete  application  to  a  case  of  killing, 
as  aririine  from  the  chastisement  of  a  slave  by  his  master,  or  overseer, 
or  both."'' 

bth  Instruction. — "  The  first  description  of  killing  is  the  only  one 
that  the  jury  can  regard  as  applicable  to  the  present  case." 

The  6t7i  Instruction,  which  had  been  given  by  the  Court,  at  the  in- 
stance of  the  prisoners,  specified  the  three  cases  of  killing  declared  to 
bo  murder  in  our  Penitentiary  Code,  in  the  order  declared  in  that  code. 

7tk  Instruction. — In  deteimining  whether  the  act  of  killing  was  or 
-  was  not  murder,  if  the  jury  find  from  evidence  that  the  defendants 
were  in  a  state  of  serious  intoxication,  they  are  entitled  to  regard  this 
fact  as  elucidatory  to  the  point  of  intention,  as  evidence  more  or  less 
strong,  according  to  their  view  of  the  real  circumstances  of  the  case,  as 
proof  of  the  absence  of  that  premeditated  design  required  by  our 
statute  in  the  first  description  of  muider,  as  above  stated  in  the  fifth  in- 
struction, and  as  an  indispensable  ingredient  of  murder. 

9fh  Instruction. — "  More  especially  if  they  entertairf  reasonable  doubt 
of  the  malicious  intention  with  which   the  act  was  done,  that  doubt 
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mu3t  weigh  in  favor  of  the  prisoners,  and  the  jury  must  acquit  them," 

13th  Instruction. — "  One  who  is  indicted  for  murder  cannot  be  con- 
victed of  manslaughter  ;  or  if  on  such  indictment  the  offence  proved 
is  involuntary  manslaughter,  the  defendants  should  be  acquitted," 
which  said  2d,  6th  7th  9th  and  13lh  instructions  were  refused  by  the 
Court ;  and  the  prisoners  excepted. 

It  was  proven  on  the  trial,  as  appears  by  the  record,  as  well  by  wit- 
nesses sworn  for  the  State  as  for  the  prisoners,  that  at  the  time  of  the 
acts  charged  in  the  indictment,  both  the  prisoners  were  drunk.  But 
the  record  does  not  present  a  full  statement  of  all  the  testimony  in  the 
cause. 

The  Court,  at  the  request  of  the  district  attorney,  charged  the  jury 
as  follows. — "  That  drunkeness  is  no  excusQ  for  crime,  and  that  in  this 
respect  there  is  no  difference  between  the  Common  Law  and  the  law 
of  this  State  ;  that  although  the  master  has  the  right  to  chastise  his 
slave,  yet  he  is  responsible  for  the  proper  and  reasonable  exercise  of 
that  right,  and  if  he  exceed  the  bounds  of  moderation,  and  punish  in  a 
manner  which  evinces  a  cruel  and  depraved  mind,  regardless  of  human 
life,  and  death  results  from  such  cruel,  reckless,  and  immoderate  pun- 
ishment, that  it  is  murder,  that  if  there  be  no  other  evidence  of  insanity 
in  the  accused  but  that  kind  of  disorder  of  mind,  which  is  common  to 
all  men  under  the  influence  of  ardent  spirits,  it  is  not  such  insanity  as 
will  excuse  the  commission  of  crime  ;  that  if  the  death  of  the  negro  was 
the  immediate  and  necessary  result  of  the  means  employed  by  the 
accused,  they  are  in  law  presumed  to  have  intended  his  death  ;  that 
the  statute  of  this  State  has  not  altered  the  Common  Law  in  respect 
to  drunkenness  or  insanity  ;  that  under  the  indictment  it  is  competent 
to  the  jury  to  find  the  accused  guilty  of  manslaughter  ;"  to  which  also 
the  prisoners  filed  their  exceptions,  and  prosecuted  this  writ  of  error. 

The  errors  assigned  here  are  : 

1.  The  Circuit  Court  erred  in  giving  the  order  to  James  Somers  to 
summon  tales  jurors  to  be  passed  in  chief  as  jurors,  and  in  discharg- 
ing and  prohibiting  the  principal  sheriff  from  performing  that  duty,  as 
set  forth  in  the  first  bill  of  exceptions. 

2.  That  Court  erred  in  refusing  to  give  the  second  instruction  asked 
by  the  prisoners,  as  stated  in  the  second  bill  of  exceptions. 

3.  It  erred  in  refusing  the  sixth  instruction  so  asked,  as  stated  in  the 
said  second  bill  of  exceptions. 

4.  It  erred  in  refusing  the  seventh  instruction  so  asked,  as  stated  in 
said  second  bill. 

5.  It  erred  in  refusing  the  ninth  instruction  asked,  as  stated  in  said 
second  bill. 

6.  It  erred  in  refusing  the  thirteenth  instruction  asked,  as  stated  in 
said  second  bill. 

7.  It  erred  in  refusing  to  grant  a  new  trial. 

8.  It  erred  in  overruling  the  reasons  assigned  in  arrest  of  sentence. 
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9.  It  erred  in  granting  the  instructions  to  the  jury  asked  by  the 
District  Attorney,  as  set  forth  in  the  third  bill  of  exceptions. 

10.  The  second  does  not  show  that  the  prisoners  were  put  to  the 
bar  of  the  Court,  or  were  in  Court  pending  the  trial,  or  at  the  rendition 
of  the  verdict  ot  the  jury,  or  that  they  were  present  in  Court  when 
sentence  was  pronounced. 

11.  The  sentence  is  uncertain  in  not  showing  any  day  at  and  from 
which  the  punishment  should  commence. 

12.  The  record  does  not  show,  in  the  caption,  that  the  Court  was 
held  in  the  2:)lace  designated  by  law. 

13.  The  day  and  year  in  which  the  Court  was  held,  and  the  indict- 
ment found,  are  stated  in  figures  ;  and  the  whole  caption,  in  relation 
to  the  empannelling  the  jury,  and  the  finding  the  indictment,  is  in  the 
past  tense. 

Foote  and  Swan,  for  prisoners. 

The  sheriff  cannot  be  removed  from  office,  except  in  cases  specified 
in  the  constitution  and  laws. —  Const.  Art.   4,  Sec.  28,  Art.  5,  Sec.   19. 

The  persons  summoned,  and  objected  to  by  the  Court,  were  not 
absolutely  disqualified  by  law  to  serve  as  jurors,  so  that  the  act  of  re- 
turning them  would  evince  gross  ignorance  in  the  sheriff. — Rev.  Code, 
136,  Sec.  138,  Hoiv.  174,  establishes  the  doctrine,  that  all  persons  are 
qualified,  in  this  regard,  not  specially  excluded  by  the  statute  cited. 

If  the  sheriff  was  disqualified  to  act,  there  being  no  coroner,  the  law 
required  a  justice  of  the  Peace  to  be  summoned  for  the  occasion. — 
How.  and  Hutch..,  304,   Sec.  46. 

If  the  sheriff  could  not  berve,  neither  could  Somers,  his  deputy. 

The  prisoners  had  a  right  to  their  trial  with  all  the  forms  of  the 
law,  and  administered  by  all  the  appointed  oflBcers. — How.  Sf  Hutch., 
689,  tit.  1,  sec.  1.  Statute  requires  sheriff  to  summons  tales  jurors. — 
Laws,  412,  March,  1833. 

3rd  Ass.     "  Law  of  Slavery,"  244. 

5th  Ass.     How.  ^-  Hutch.,  722  ;  4  Hotv.  168. 

7th  Ass.     1  Russ.  m  Or.,  421,  428  ;  Addison's  Rep.  257. 

8th  Ass.     1  Chitty,  Grim.  Law,  551. 

10th  Ass.  Ho2v.  8f  Hutch.,  tit.  2,  p.  690,  sec.  1,  as  to  first  ground^  as 
to  second,  2  Hale's  P.  C.  ch.  23, 167  ;  4  Bl.  Com.  App. ;  4  Hawk.  P.  C, 
76  ;  2  Keble,  471. 

12th  Ass.  2  Hale's  P.  C,  293;  18  Johns.,  212.  Prisoner  waives  no 
right.  Loft.,  AOO;  1  Chitfy  Crim  Law,  799,  712;  7  Cow.,  525 ;  1 
Wend.,  91;  2  Ala.  Rep.,  State  v.  Hughes. 

In  behalf  of  the  other  errors  assigned,  it  is  insisted  that  the  follow- 
ing errors  appear,  for  which  the  prisoners  ought  to  be  discharged,  as 
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they  lie  "at  the  foundation  of  the  indictment,"  and  are  not  merely  in 
its  form  and  substance. 

1st.  It  does  not  sufficiently  show,  in  the  caption,  that  the  Court  was 
held  at  the  place  designated  by  law. — 2  Hawk.  P.  C.  edition,  1834, 
London  St.  Library,  p.  350,  sec  128  ;  Acts,  1836,  p.  399  ;  Acts,  1838. 
pp.  95,  96,  sec.  2.  The  act  of  1836,  locating  the  public  buildings  of 
Smith  county,  specifies  a  particular  quarter  section  as  their  site,  and 
further  requires  them  to  be  placed  "  upon  that  part  of  said  quarter  sec- 
tion ceded  by  Abraham  Carr  to  said  county  of  Smith," 

Although  this  same  quarter  section,  by  the  act  of  1838,  is  embraced 
within  the  bounds  of  the  town  of  Raleigh,  yet  the  statement  in  the 
caption,  that  the'Court  Avas  held  "  at  the  Court-house  in  the  town  of 
Raleigh,"  does  not,  by  any  necessary  implication,  show  that  the  court- 
house was  at  the  place  required  by  the  act  of  1836,  p.  399.  It  might 
have  been  on  some  other  point  or  place,  within  the  bounds  of  the 
town,  and  yet  not  on  the  southwest  quarter  section  six,  and  on  that 
particular  part  of  this  quarter  required  by  the  act  of  1836.  This  must 
appear  by  the  caption  itself — Carpenter^ s  case,  4  Howard. 

2nd.  The  day  and  year  on  which  the  Court  was  held,  and  the  indict- 
ment found,  is  stated  in  figures  ;  and  the  whole  caption,  in  relation  to 
the  empannelling  of  the  jury,  and  the  finding  the  indictment,  is  in  the 
past  tense.  This  is  not  allowable.  "  Figures  to  express  numbers  are 
not  allowable  in  indictments,  though  sometimes  literal  numbers  be  al- 
lowable in  returns,  but  in  indictments  the  numbers,  whether  cardinal 
or  ordinal,  must  be  expressed  in  Latin." — 2  Hales  P.  C  170. 

"  It  seems  agreed  that  such  caption  must  set  forth  a  certain  day  and 
year  when  the  court  was  holden,  before  which  the  indictment  was 
found,  and  must  record  it  as  there  found,  in  the  present  tense,  and  not 
in  the  preterperfect." — 2  Hawk.  P.  G ,  350,  see  127,  same  edition  ; 
Slark.  Cr.  PI.  269. 

Mr.  Justice  Thacher  delivered  the  opinion  of  the  court.  This  was 
an  indictment  preferred  in  the  Circuit  Court  of  Smith  county  against 
the  plaintiffs  in  error  for  the  murder  of  a  slave,  the  property  uf  the 
plaintiff  in  error,  Kelly,  which,  upon  trial,  resulted  in  a  verdict  of  man- 
slaughter in  the  first  degree. 

We  shall  proceed  to  notice  such  points  made  by  the  plaintiffs  in 
error  which  we  deem  to  be  at  all  in  doubt. 

The  first  objection  insisted  upon  is,  that  the  caption  of  the  indict- 
ment does  not  show  that  the  court  was  held  in  the  place  designated  by 
law.  It  shows  that  the  Circuit  Court,  at  which  the  indictment  was 
found,  was  held  for  the  county  of  Smith,  and  at  the  court-house  in  the 
town  of  Raleigh.  The  town  of  Raleigh,  in  Smith  county,  was  incor- 
porated by  act  of  the  legislature,  1838,  which  is  sufficient  to  authorize 
the  court  to  taite  notice  of  it  as  a  place  within  that  county.  9  Yerg. 
R.,  381,  Hitc  V.  State.  By  the  act  of  1836,  the  county  site  for  the  pub- 
lic buildings  of  Smith  county  was  located  in  what  is  now  a  portion  of 
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the  town  of  Raleigh.  We  think,  therefore,  the  description  in  the  cap- 
tion is  made  with  reasonable  certainty,  and  with  as  much  so  as  can  be 
required  to  designate  the  place  where  the  court  was  held. 

It  is  objected  to  the  validity  of  the  indictment,  that  numerical  figures 
are  used  in  it  to  express  numbers  and  dates.  The  rule  in  England 
restraining  the  expression  of  numbers  by  figures,  was  not  a  regulation 
of  the  common  law,  but  made  by  a  statute  which  has  since  been  re- 
pealed. There  must  be  certainty  in  an  indictment,  in  order  to  furnish 
a  bar  to  another  prosecution  for  the  same  offence.  But  figures  are  a 
part  of  the  English  language,  and  are  admissible  in  indictments. — 3 
Vermont  R.,  431,  State  v.  Hodgden.  If,  however,  the  figures  are  illeg- 
ible, the  indictment  is  bad  for  uncertainty. 

The  objection  that  the  court  below  erred  in  dismissing  the  sheriff 
from  the  duty  of  summoning  toZe*  jurors,  we  think  is  ineffectual.  Any 
such  act  or  order  was  void,  and  it  is  enough  that  the  record  shows  the 
jurors  to  have  been  summoned  by  the  deputy  sheriff,  which,  in  the  eye 
of  the  law,  is  the  act  of  the  sheriff  himself. 

Several  points  have  been  urged,  growing  out  of  the  refusal  of  the 
Court  below  to  charge  the  jury  as  z'equested  by  the  prisoners'  counsel. 

1st.  The  court  below  declined  to  charge  the  jury  as  follows : 
"  There  being  no  system  of  domestic  slavery  known  to  the  common 
law  of  England,  the  relation  of  master  and  slave  known  in  this  state, 
as  well  as  that  between  slave  and  overseer,  not  having  existed  in  Eng- 
land, there  is  nothing  in  the  common  law  on  the  subject  of  murder, 
that  has  strict  and  complete  application  to  a  case  of  killing  as  arising 
from  the  chastisement  of  a  slave  by  his  master,  or  overseer,  or  both." 
This  instruction,  we  think,  was  properly  refused.  The  system  of  sla- 
very as  controlled  by  the  laws  of  this  State,  is  peculiar,  and  differs  in 
some  respects  from  the  system  in  other  States  of  the  Union.  It  is  un- 
like the  system  as  it  existed  among  the  Jews,  the  Greeks,  the  Romans, 
and  differs  materially  from  the  villainage  of  ancient  England.  Among 
the  Jews,  the  death  of  the  slave  by  whipping,  under  the  hand  of  the 
master,  was  merely  punishable  by  a  fine. — Exodus,  xxi.,  20,  22.  Among 
the  Greeks,  the  young  Spartans  were  occasionally  compelled  to  kill  all 
the  Helots  they  could  meet,  in  order  to  prevent  their  great  increase. — 
Plutarch^s  Life  of  Lycurgus.  Among  the  Romans,  there  was  an  uncon- 
trolled power  by  the  owner  over  the  life  of  his  slave. — Just.  Inst.  B.  1, 
tit.  3,  sec.  3.  In  ancient  England,  the  life  and  limb  of  the  slave  were 
protected  against  his  master,  because,  as  Lord  Coke  says,  127  a,  he 
was  subject  to  the  king. — "  Vita  et  membra  sunt  in  manu  regisJ"  Yet 
in  several  other  respects  his  condition  did  not  at  all  resemble  the  con- 
dition of  the  slave  here.  But  in  this  State,  the  killing  of  the  slave  by 
the  master  feloniously  is  murder. — State  v.  Jones,  Walker  R.  83.  By 
the  statute  A.  4-  H.  162,  sec.  28,  the  master  or  any  other  person  entitled 
to  the  service  of  the  slave  shall  not  inflict  upon  such  slave  cruel  or 
unusual  punishment,  under  the  penalty,  upon  conviction  thereof,  of  a 
fine  of  five  hundred  dollars.     In  this  State  the  master  is  therefore,  un- 
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der  the  above  circumstances,  liable  to  an  indictment  for  a  battery  com- 
mitted upon  his  slave.  In  the  absence  of  similar  legislation,  it  has 
been  elsewhere  otherwise  decided. — -State  v.  Mann.  2  DeVi  R.  263  ; 
Commonwealth  v.  Turner.  5  Rand.  R.,  678.  But  any  where  in  this 
country,  the  attempt  to  take  the  slave's  life,  by  the  master  or  any 
other,  feloniously,  may  rightfully  be  resisted  by  him. — State  v.  Will. 
1  Dev.  Sr  Batt.R.,  171.  Now  by  the  common  law  of  England,  masters 
vi^ere  allowed  to  punish  their  servants  with  moderation. — 1  Hale's  P. 
C,  454.  What  was  moderation  at  common  law  was  a  question  of  fact 
for  a  jury,  who  might  be  masters,  and  here,  what  is  cruel  and  unusual 
punishment,  is  likewise  in  all  cases  a  question  of  fact  for  a  jury,  who 
most  generally  are  slave  owners.  It  is  not  contended  that  a  greater 
degree  of  punishment  may  not  be  inflicted  here  by  the  master  upon 
his  slave,  than  by  the  master  upon  the  servant  at  common  law,  because 
such  here  may  be  usual  from  necessity  ;  but  the  same  general  princi- 
ple of  law  holds  in  both  cases,  so  that  the  court  did  not  err  in  refusing 
the  instruction. 

2nd.  The  court  below  declined  to  charge  the  jury  as  follows  :  "  la 
determining  whether  the  act  of  killing  was  or  Was  not  murder,  if  the 
jury  find,  from  the  evidence,  that  the  defendants  were  in  a  state  of 
serious  intoxication,  they  are  entitled  to  I'egard  this  fact  as  elucidatory 
of  the  point  of  intention,  as  evidence  more  or  less  strong,  according 
to  their  view  of  the  real  circumstances  of  the  case,  as  proof  of  the 
absence  of  that  premeditated  design,  required  by  our  statute  in  its 
first  description  of  murder,  as  an  indispensable  ingredient  of  murder." 
As  in  this  case,  the  finding  of  the  jury  was  manslaughter,  no  injury 
accrued  to  the  prisoners  from  the  denial  of  the  charge  by  tl^  court.  It 
is  true  that  our  statute,  H-  Sf  H.  722,  sec.  2,  has  enacted  that  no  person 
can  be  punished  for  an  offence  committed  in  a  state  of  insanity  ;  but,  in 
doing  so,  it  has  done  no  more,  as  all  writers  on  criminal  law  show,  than 
to  re-enact  the  common  law.  It  is  to  be  noticed  that  the  instruction 
under  review  has  reference  only  to  a  single  instance  of  intoxication, 
and  has  no  reference  to  well  defined  and  unmistakable  insanity  produced 
by  a  long  continued  or  excessive  use  of  intoxicating  stimulants.  Legal 
writers,  from  the  earliest  times  to  the  present,  agree  that  mere  drunk- 
enness is  no  extenuation  or  excuse  for  crime  in  the  view  of  the  law. 
"  He  who  is  guilty  of  any  crime  whatever,  through  drunkenness,  shall 
be  punished  for  it  as  much  as  if  he  had  been  sober." — 1  Hawk.  P.  C. 
3.  "  A  drunkard,"  says  Lord  Coke,  "  is  voluntarius  dccmon,  and  hath 
no  privilege  thereby."  Judge  Story,  commenting  upon  the  same  sub- 
ject, says  :  "  If  persons  wilfully  deprive  themselves  of  reason,  they 
ought  not  to  be  excused  one  crime  by  the  voluntary  perpetration  of 
another."  In  this  connexion,  it  is  insisted  by  counsel  that  as  our  sta- 
tute in  one  of  its  definitions  of  murder  declares  that  it  must  be  perpe- 
trated from  "  a  premeditated  design  to  effect  the  death  of  the  person 
killed,  or  some  other  person,"  and  as  intoxication  "steals  away  the 
brain,"  such  is  a  circumstance  to  infer  the  want  or  absence  of  a  pre- 


150  INDICTMENT SENTENCE. 

meditated  design  to  commit  a  felonious  act.  The  fact  of  the  party 
being  intoxicated,  has,  indeed,  been  holden  to  be  a  circumstance 
proper  to  be  taken  into  consideration,  where  the  sole  question  is, 
whether  an  act  was  premeditated,  or  done  only  with  sudden  heat  and 
impulse.  The  same  may  as  truly  be  said  of  the  passion  of  anger,  or 
any  other  excitement  arising  from  sudden  provocation  or  peculiar  cir- 
cumstances. But  how  slight  that  consideration  should  be  in  the  instance 
of  intoxication,  is  readily  conceived  from  the  as  equally  just  presump- 
tion, that  the  design  to  commit  a  crime  may  have  previously  existed  or 
been  contemplated,  and  the  intoxication  have  been  employed  "  to  screv^r 
the  courage  to  the  sticking  place."  Hence  it  is,  that  the  law  discrim- 
inates between  the  delusion  of  intoxication  and  the  insanity  which  it 
may  ultimately  produce.  For  if  the  mere  fit  of  drunkenness  is  always 
to  be  held  as  an  excuse  for  crime,  there  is  at  once  established  a  com- 
plete emancipation  from  criminal  justice.  And,  generally,  to  sustain 
a  defence  on  the  ground  of  insanity,  a  comparison  of  the  best  author- 
ities concludes,  that  it  must  be  clearly  proved,  that,  at  the  time  of  com- 
mitting the  act,  the  party  accused  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or,  if  he  did  understand  them,  that  he  did  not 
know  he  was  doing  what  was  wrong. 

In  looking  through  the  record,  we  observe  that  in  the  interval,  after 
the  ariaignment,  and  befoie  the  trial,  two  motions  were  made  in  behalf 
of  the  State,  and  in  the  absence  of  the  prisoners.  These  were  mo- 
tions to  quash  the  special  venire  facias,  and  for  an  alias  venire  facias  \ 
and  they  were  overruled  by  the  court.  These  proceedings  wrought 
Tio  injury  t^the  defendants,  as  they  did  not  preclude  them  from  pre- 
ferring similar  motions  at  the  trial,  had  they  so  desired,  nor  does  it  ap- 
pear but  that  the  two  motions  were  overruled  on  account  of  the  absence 
of  the  prisoners. 

But  it  does  not  appear  in  the  record  that  the  prisoners  were  person- 
ally present  in  court  at  the  time  of  pronouncing  the  sentence.  The 
presence  of  the  prisoners  is  considered  absolutely  necessary  both  in 
England  and  in  this  country,  in  all  cases  where  judgment  of  corporal 
punishment  is  to  be  pronounced. — 1  Chit.  C.  L.,  695;  12  Wend.,  344  ; 
7  Cowen,  525. 

Finally,  the  sentence  or  judgment  of  the  court  below  is  defective  in 
not  setting  forth  the  time  from  whence  the  commencement  of  the  im- 
prisonment shall  date.     This  is,  generally,  from  the  day  of  the  sentence. 

For  the  two  errors  just  pointed  out,  the  judgment  of  the  court  below 
is  reversed,  without  disturbing  the  verdict,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  pronounce  its  judgment  in  accor- 
dance herewith,  having  first  duly  inquired  of  the  defendants  whether 
they  have  anything  further  to  urge  why  its  judgment  should  not  then 
be  pronounced. 
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INFANT. 

A  husband,  though  an  infant,  is  liable  for  debts  contracted  by  his 
wife  before  marriage* — Butler  v.  Breck  and  Leavitt,  7  Metcalf's  R.,  p. 
164.     (1845.) 

{Ames  and  WentwortTi,  cited  Paris  v.  Stroud,  Barnes^  (3  Ed.)  95  J 
Reeve  Dom.  Rel.,  234  ;  Roche  v.  Quick,  9  Wend.,  238 ;  20'  Amer' 
Jurist ^  280. 

Dewey,  J.,  cited  Roche  v.  Quick,  9  Wend.,  238 ;  Reeve  Dom.  Rel., 
234) 

A  married  man,  though  a  minor,  has  control  over  his  own  actions, 
and  is  entitled  to  apply  the  proceeds  of  his  labor  to  the  support  of  his 
family. — Dick  v.  Grissom,  1  Freeman^s  Ch.  R.,  p.  428.  (1844.) 

(The  Chancellor  cited  C/iar/e^^oz^-'WjV.  Boston,  13  Mass.,  469;  Taun- 
ton V.  Plymouth  15  Mass.  203  ;  7  Am.  Com..  Law,  180.) 

INFANT— WIDOW. 

An  infant  widow  is  bound  by  her  contract  for  the  furnishing  of  the 
funeral  of  her  husband,  who  has  left  no  property  to  be  administered. — 
Chappie  V.   Cooper,  13  Meeson  and   Welshy's  R.,  p.  252.     (1845.) 

INHERITANCE. 

An  infant  is  in  esse  from  the  time  of  conception,  for  the  purpose  of 
taking  any  estate  which  is  for  his  benefit, — whether  by  descent ;  de- 
vise, or  under  the  statute  of  distributions,  provided  the  infant  be  born 
alive,  and  after  such  a  period  of  foetol  existence,  that  its  continuance 
in  life  may  reasonably  be  expected. 

The  right  of  an  unborn  infant  to  take  property  by  descent  or  other- 
wise, from  the  date  of  its  conception,  is  an  inchoate  right,  which  will 
not  bo  completed  by  a  premature  birth. — Harper  v.  Archer,  4  Smedes 
Sf  Marshall's  R.,  p.  99.     (1845.) 

(Clayto\,  J.,  cited  Marsdlis  v.  Thalhimer  2  Paige's  Ch.  R.,  35, 
6  Swift,  V.  Duffield  5  Serg.  and  Rawte,  38 ;  4  Kent's  Com.  248  ;  2  Ath, 
117;    Williams  on  Exec,  1066;   Chitty's  Med.  Juris,  403.) 

INJUNCTION. 

Where  a  sheriff  had  executions  of  different  dates  against  a  defend- 
ant, the  two  oldest  of  which  belonged  to  A.  and  were  suspended  by  an 
injunction  obtained  by  the  defendant,  and  during  the  suspension  the 
sheriff  levied  under  the  junior  executions,  but  before  the  sale  received 
n^)tice  from  he  defendant,  that  he  con:?enled  that  the  injunction  should 
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be  dissolved,  wliich  was  accordingly  done,  after  the  sale,  and  at  the 
next  term  of  the  Court  of  Equity — Held,  that  A's  executions  were  en- 
titled to  be  first  paid,  out  of  the  proceeds  of  the  sale. 

Upon  the  dissolution  of  an  injunction  the  parties  are  restored  to  the 
same  position  which  they  occupied  before  it  was  granted. 

The  party,  for  whose  protection  an  injunction  is  granted,  may  at 
any  time  waive  it. — Duckett  v.  Dalrymple,  1  Richardson' s  R.,  p.  143. 
(1845.) 

INSANITY. 

Confirmed  and  incurable  insanity  is  a  ground  for  dissolving  a  part- 
nership, but  a  mere  diminution  of  capacity  in  attending  to  it  is  insuffi- 
cient for  that  purpose. — Sadler   v.  Lee,  6  Beavan's  R.,  p.  324.   (1845.) 

A  party  indicted  is  not  entitled  to  an  acquittal  on  the  ground  of  in- 
sanity, if,  at  the  time  of  the  alleged  offence,  he  had  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  between  right  and  wrong,  and 
understood  the  nature,  character  and  consequences  of  his  act,  and  had 
mental  power  sufficient  to  apply  that  knowledge  to  his  own  case. 

Where  the  delusion  of  a  party  is  such,  that  he  has  a  real  and  firm 
belief  of  the  existence  of  a  fact  which  is  wholly  imaginary,  and  under 
that  insane  belief  he  does  an  act  which  would  be  justifiable  if  such 
fact  existed,  he  is  not  responsible  for  such  act.  Nor  is  a  party  respon- 
sible for  an  act  done  under  an  uncontrollable  impulse,  which  is  the 
result  of  mental  disease. 

Where  professional  men,  who  have  long  been  conversant  with  in- 
sanity in  its  various  forms,  and  have  had  the  superintendance  of  insane 
persons,  attend  the  trial  of  a  party  who  is  indicted  for  a  crime,  and 
whose  defence  is  insanity,  and  hear  the  testimony  in  the  case,  their 
opinions,  on  the  question  whether  the  party  was  insane,  are  competent 
evidence,  though  they  never  personally  examined  the  party. 

A  jury  is  autliorized  to  find  that  a  party,  who  is  indicted,  was  insane 
at  the  time  of  the  alleged  offence,  if  the  preponderance  of  the  evidence 
is  in  favor  of  his  insanity. —  CommoTiwealth  v.  Rogers,  7  Metcal/'s  R.,  p. 
500,  (1845.) 

The  defendant  was  indicted  for  the  murder  of  Charles  Lincoln,  jr  , 
warden  of  the  state  prison,  on  the  15th  of  June,  1843. 

The  evidence  was  full  and  uncontradicted,  that  the  defendant,  at  the 
time  alleged  in  the  indictment,  was  a  prisoner  in  the  State  jirison,  and 
then  and  there  killed  the  warden  of  the  prison  by  stabbing  him  in  the 
neck  with  a  knife. 

The  sole  ground  on  which  the  defendant's  counsel  placed  his  defence 
wa  that  he  was  insane  when  he  committed  the  homicide  .  and  most  of 
the  evidence,  on  both  sides,  related  to  this  single  point.     The  superin- 
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telldents  of  several  insane  hospitals  were  witnesses  in  the  case,  and 
their  testimony  tended  strongly  to  prove  that  the  defendant,  at  the  time 
of  the  homicide,  was  laboring  under  that  species  of  insanity  which  is 
hereinafter  commented  on  by  the  chief  justice  in  the  charge  of  the 
court  to  the  jury. 

The  opinion  of  the  court  on  the  law  of  the  case  was  given  in  the 
following  charge  to  the  jury  by 

Shaw,  C.J.  In  order  to  constitute  a  crime,  a  person  must  have 
intelligence  and  capacity  enough  to  have  a  criminal  intent  and  pur- 
pose ;  and  if  his  reason  and  mental  powers  are  either  so  deficient  that 
he  has  no  will,  no  conscience,  or  controlling  mental  power,  or  if, 
through  the  overwhelming  influence  of  mental  disease,  his  intellectual 
power  is  for  the  time  obliterated,  he  is  not  a  responsible  moral  agent, 
and  is  not  punishable  for  criminal  acts. 

But  these  are  extremes  easily  distinguished,  and  not  to  be  mistaken. 
The  difficulty  lies  between  these  extremes  in  the  cases  of  partial 
insanity,  where  the  mind  may  be  clouded  and  weakened,  but  not  inca- 
pable of  remembering,  reasoning  and  judging,  or  so  perverted  by 
insane  delusion,  as  to  act  under  false  impressions  and  influences.  In 
these  cases,  the  rule  of  law,  as  we  understand  it,  is  this  :  A  man  is 
not  to  be  excused  from  responsibility  if  he  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  between  right  and  wrong  (see 
thq  opinion  of  the  judges,  given  in  the  House  of  Lords,  1  Car.  8f  Kir- 
wan,  130  ;  Shelford  on  Lunatics,  cJiap,  12,  sec.  1  ;  Dew  v.  Clark,  3 
Adams,  79  ;  Regina  v.  Oxford,  9  Car,  4-  Payne,  525  ;  Rex.  v.  Offord.  5 
Car.  <Sf  Payne,  168  ;  1  Russell  on  Crimes,  chap.  1,)  as  to  the  particular 
act  he  is  then  doing ;  a  knowledge  and  consciousness  that  the  act  he 
is  doing  is  wrong  and  criminal,  and  will  subject  him  to  punishment. 
In  order  to  be  responsible,  he  must  have  sufficient  power  of  memory 
to  recollect  the  relation  in  which  he  stands  to  others,  and  in  which 
others  stand  to  him  ;  that  the  act  he  is  doing  is  contrary  to  the  plain 
dictates  of  justice  and  ri^dit,  injurious  to  others,  and  a  violation  of 
the  dictates  of  duty. 

On  the  contrary,  although  he  may  he  laboring  under  partial  insanity, 
if  he  still  understands  the  nature  and  character  of  his  act  and  its  con- 
sequences ;  if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and 
a  mental  power  sufficient  to  apply  that  knowledge  to  his  own  case, 
and  to  know-  that,  if  he  does  the  act,  he  will  do  wrong  and  receive 
punishment ;  such  partial  insanity  is  not  sufficient  to  exempt  him 
from  responsibility  for  criminal  acts. 

If  then  it  is  proved  to  the  satisfaction  of  the  jury,  that  the  mind  of 
the  accused  was  in  a  diseased  and  unsound  state,  the  question  will  be 
whether  the  disease  existed  to  so  high  a  degree,  that  for  the  time  being 
it  overwhelmed  the  reason,  conscience,  and  judgment,  and  whether 
the  prisoner  in  committing  the  homicide,  acted  from  an  irresistible  and 
uncontrolable  impulse.     If  so,  then  the  act  was  not  the  act  of  a  volun- 
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tary  agent,  but   the  involuntary  act  of  the  body,  without  the  concur- 
rence of  a  mind  directing  it. 

The  character  of  the  mental  disease  relied  upon  to  excuse  the  accused 
in  this  case,  is  partial  insanity,  consisting  of  melancholy,  accompanied 
by  delusion.  The  conduct  may  be  in  many  respects  regular,  the  mind 
acute,  and  the  conduct  apparently  governed  by  rules  of  propriety,  and 
at  the  same  time  there  may  be  insane  delusion,  by  which  the  mind  is 
])erverted.  The  most  common  of  these  cases  is  that  of  monomania, 
when  the  mind  broods  over  one  idea  and  cannot  be  reasoned  out  of  it. 
This  may  operate  as  an  excuse  for  a  criminal  act  in  one  of  two  modes. 
1.  Either  the  delusion  is  such  that  the  person  under  its  influence  has  a 
real  and  firm  belief  of  some  fact,  not  true  in  itself,  but  v.hich,  if  it 
were  true,  would  excuse  his  act  :  as  where  the  belief  is,  that  the  party 
killed  had  an  immediate  design  upon  his  life,  and  under  that  belief 
the  insane  man  kills  in  supposed  self-defence.  A  common  instance  is 
where  he  fully  believes  that  the  act  he  is  doing  is  done  by  the  imme- 
diate command  of  God,  and  he  acts  under  the  delusive  but  sincere 
belief  that  what  he  is  doing  is  by  the  command  of  a  superior  power, 
which  supersedes  all  human  laws,  and  the  laws  of  nature.  2.  Or  this 
state  of  delusion  indicates,  to  an  experienced  person,  that  the  mind  is 
in  a  diseased  state  ;  that  the  known  tendency  of  that  diseased  state  of 
the  mind  is  to  break  out  into  sudden  paroxysms  of  violence,  venting 
itself  in  homicide  or  other  violent  acts  towards  friend  or  foe  indiscrimi- 
nately ;  so  that  although  there  were  no  previous  indications  of  vicjlence, 
yet  the  subsequent  act,  connecting  itself  with  the  previous  symptoms 
and  indications,  will  enable  an  experienced  person  to  say  that  the  out- 
break was  of  such  a  character,  that  for  the  time  being  it  must  have 
overborne  memory  and  reason  ;  that  the  act  was  the  result  of  the 
disease,  and  not  of  a  mind  capable  of  choosing  ;  in  short,  that  it  was 
the  result  of  uncontrolable  impulse,  and  not  of  a  person  acted  upon  by 
motives,  and  governed  by  the  will. 

The  questions,  then,  in  the  present  case,  will  be  these  :  1.  Was 
there  such  a  delusion  and  hallucination  ]  2.  Did  the  accused  act 
under  a  false  but  sincere  belief  that  the  warden  had  a  design  to  shut 
him  up,  and  under  that  pretext  destroy  his  life  ;  and  did  he  tuke  this 
means  to  prevent  it  ?  3.  Are  the  facts  of  such  a  character,  taken  in 
connexion  with  the  opinions  of  the  professional  witnesses,  as  to  induce 
the  jury  to  believe  that  the  accused  had  been  laboring  for  several  days 
under  monomania,  attended  with  delusion;  and  did  this  indicate  such 
a  diseased  state  of  the  mind,  that  the  act  of  killing  the  warden  was  to 
be  considered  as  an  outbreak  or  paroxysm  of  disease,  which  for  the 
time  being  overwhelmed  and  superseded  reason  and  judgment,  so 
that  the  accused  was  not  an  accountable  agent  % 

If  such  was  the  case,  the  accused  is  entitled  to  an  acquittal  ;  other- 
wise, as  the  evidence  proves  beyond  all  doubt  the  fact  of  killing  witii- 
out  provocation,  by   the  use   of  a  deadly  weapon,  and   attended  with 
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circumstances  of  violence,  cruelty  and  barbarity,  he  must  undoubtedly 
be  convicted  of  wilful  murder. 

The  ordinary  presumption  is,  that  a  person  is  of  sound  mind  until 
the  contrary  appears  ;  and  in  order  to  shield  one  from  criminal 
responsibility,  the  presumption  must  be  rebutted  by  proof  of  the  con- 
trary, satisfactory  to  the  jury.  Such  proof  may  arise,  either  out  of  the 
evidence  offered  by  the  prosecutor  to  establish  the  case  against  the 
accused,  or  from  distinct  evidence  offered  on  his  part ;  in  either  case, 
it  must  be  sufficient  to  establish  the  fact  of  insanity  ;  otherwise  the 
presumption  will  stand. 

The  opinions  of  professional  men  on  a  question  of  this  description 
are  competent  evidence,  and  in  many  cases  are  entitled  to  great  con- 
sideration and  respect.  The  rule  of  law  on  which  this  proof  of  the 
opinion  of  witnesses,  who  know  nothing  of  the  actual  facts  of  the 
case  is  founded,  is  not  peculiar  to  medical  testimony,  but  is  a  general 
rule,  applicable  to  all  cases  where  the  question  is  one  depending  on 
skill  and  science  in  any  particular  department.  In  general,  it  is  the 
opinion  of  the  jury  which  is  to  govern,  and  this  is  to  be  formed  upon  the 
proof  of  facts  laid  before  them.  But  some  questions  lie  beyond  the 
scope  of  the  observation  and  experience  of  men  in  general,  but  are 
quite  within  the  observation  and  experience  of  those  whose  peculiar 
pu'suits  and  professions  have  brought  that  class  of  facts  frequently  and 
habitually  under  their  consideration.  Ship-masters  and  seamen  have 
peculiar  means  of  acquiring  knowledge  and  experience  in  whatever 
relates  to  seamanship  and  nautical  skill.  When,  therefore,  a  question 
arises  in  a  court  of  justice  upon  that  subject,  and  certain  facts  are 
proved  by  other  witnesses,  a  ship-master  may  be  asked  his  opinion  as. 
to  the  character  of  such  facts.  The  same  is  true  in  regard  to  any 
question  of  science  ;  because  persons  conversant  with  such  science 
have  peculiar  means,  from  a  larger  and  more  exact  observation,  and 
long  e.vperience  in  such  department  of  science,  of  drawing  correct 
inferences  fiom  certain  facts,  either  observed  by  themselves  or  testified 
to  by  other  witnesses.  A  familiar  instance  of  the  applicatioti  of  this 
principle  occurs  very  often  in  cases  of  homicide,  when,  upon  certain 
facts  being  testified  to  by  other  witnesses,  medical  persons  are  asked 
wliether  in  their  opinion  a  particular  wound  described  would  be  an 
adecjuate  cause,  or  whether  such  wound  was,  in  their  opinion,  the  actual 
cause  f)f  the  death,  in  the  particular  case.  Such  questioTi  is  commonly 
asked  without  objection  ;  and  the  judicial  proof  of  the  fact  of  killing 
often  depends  wholly  or  mainly  upon  such  testing  of  opinion.  It  is 
upon  this  ground  that  the  opinions  of  witnesses  who  have  long  been 
conversant  with  insanity  in  its  various  forms,  and  who  have  had  the  care 
anti  superintendence  of  insane  persons,  are  received  as  competent 
evidence,  even  though  they  have  not  had  opportunity  to  examine  the 
particular  patient,  and  observe  the  symptoms  and  indications  of  disease, 
lit  the  time  of  its  supposed  existence.  It  is  designed  to  aidthejudg 
ment  of  the  jury  in  regard  to  the  influence  and  effect  of  certain  facts. 
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which  lie  out  of  the  observation  and  experience  of  persons  in  general. 
And  such  opinions,  when  they  come  from  persons  of  great  experience, 
and  in  whose  correctness  and  sobriety  of  judgment  just  confidence  can 
be  had,  are  of  great  weight,  and  deserve  the  respectful  consideration  of 
a  jury.  But  the  opinion  of  a  medical  man  of  small  experience,' or  of 
one  who  has  crude  and  visionary  notions,  or  who  has  some  favorite 
theory  to  support,  is  entitled  to  very  little  consideration.  The  value  of 
such  testimony  will  depend  mainly  upon  the  experience,  fidelity,  and 
impartiality  of  the  witness  who  gives  it. 

One  caution  in  regard  to  this  point,  it  is  proper  to  give.  Even  where 
the  medical  or  other  professional  witnesses  have  attended  the  whole 
trial,  and  heard  the  testimony  of  the  other  witnesses  as  to  the  facts  and 
circumstances  of  the  case,  they  are  not  to  judge  of  the  credit  of  the 
witnesses,  or  of  the  truth  of  the  facts  testified  by  others.  It  is  for  the 
jury  to  decide  whether  such  facts  are  satisfactorily  proved.  And  the 
proper  question  to  be  put  to  the  professional  witnesses  is  this  :  If  the 
symptoms  and  indications  testified  to  by  other  witnesses  are  proved, 
and  if  the  jury  are  satisfied  of  the  truth  of  them,  whether  in  their 
opinion,  the  party  was  insane,  and  what  was  the  nature  and  character 
of  that  insanity  ;  what  state  of  mind  did  they  indicate  ;  and  what  they 
would  expect  would  be  the  conduct  of  such  a  person,  in  any  supposed 
circumstances. — Rex.  v.  Searle,  1  Moody  4*  Robinson,  75. 

The  jury,  after  being  in  consultation  several  hours,  came  into  court 
and  asked  instructions  upon  these  two  questions:  "Must  the  jury  be 
satisfied,  beyond  a  doubt,  of  the  insanity  of  the  prisoner,  to  entitle  him 
to  an  acquittal  1  And  what  degree  of  insanity  will  amount  to  a  justi- 
fication of  the  offence  ?" 

In  answer  to  the  first  of  these  questions,  the  Chief  Justice  repeated 
his  former  remarks  on  the  same  point,  and  added  that  if  the  prepon- 
derance of  the  evidence  was  in  favor  of  the  insanity  of  the  prisoner, 
thejury  would  be  authorized  to  find  him  insane.  In  answer  to  the 
second  question  the  Chief  Justice  added  nothing  to  the  instructions 
which  he  had  previously  given. 

Verdict,  "  not  guilty  by  reason  of  insanity." 

INN-KEEPER. 

The  horse  of  a  guest  at  a  common  inn,  was  stabled  with  another 
horse,  and  kicked  and  injured  by  it.  He/d,  that  though  these  facts 
raised  a  presumption  of  negligence  against  the  inn-keeper,  he  might 
defend  himself  by  showing  that  due  care  had  been  used,  and  that  he 
was  not  liable  without  negligence. — Dawson  v.  Cholmeley,  1  Davison  Sf 
Memvales,R.,p.   348.      (1845.) 

INSOLVENCY. 

A  debt  due  to  an  insolvent,  who  has  made  a  surrender  of  his  pro- 
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petty,  whether  placed  on  his  schedule  or  not  passed  by  the  surreoder 
to  his  creditors,  with  all  his  other  propeny  ;  aud  the  syndic  may  sue  to 
recover  it. — Dicight  v.  Smith,  9  Robinson's  La.  R.,p.  32.      (IS-io.) 

(BcLLARD,  J.,  ci:ed  II  La  .  531  :  12  L-j  ,  109  ;   2  Rob.  La.,  133.) 

IN'SOLVEXT  LAW, 

No  State  ir.s  \  '.  s  can  discharge  the  obligations  of  anv  other 

contracts  made  m  tze  ::;ta:e,  than  those  which  are  made  between   the 

citizens  of    that    State. Sprinser    v.  Foster,  2    Story's  R.,  p.    3S3. 

(1345.) 

(Story,  J.,  cited  Ogden  v.  Sounders.  12  'i'iJuat.,  213  :  Boyh  v.  Za- 
charic,  6  Feters,  343  :  ^Braynard  v.  Marshall,  8  PicJc.,  194  :  Betisx.  Bag- 
ley,  2  Pick.,  575  ;   Agne^cv.  Flatt,  15  Pk^:.,  417.) 

INSTRUCTIOX  OF  COL'RT. 

The  Courtis  never  bound  to  dve  an  instruction  to  a  jury  on  a  point 
of  law.  in  the  precise  form  and  manner  in  which  it  is  put  bv  counsel, 
but  only  in  such  a  manner  as  comports  with  the  real  merits  and 
justice  of  the  case. — Pitts  v.  Whitman,  2  Story's  R.,  p.  609.    (1S45.) 

A  court  is  not  bound  to  give  instructions  upon  abstract  principles  of 
law. —  Cummings  \.  McKr'iriey^  4  Scammon's  R..  p.  57.     {1S44.) 

IX5URANXE. 

Where  an  injury  to  an  insured  vessel  can  be  repaired  at  an  expense 
less  than  her  value  when  repaired,  the  assured  cannot  recover  for  a 
total  loss  without  abandoning  to  the  underwriters. — Smith  v.  Manufac- 
turers Lis.  Co.,  7  MeicaJ/'s  R.,  p.  448.     (1845.) 

Shaw.  C.  J.,  cited  PeirceT.  Ocean  Ins.  Co.,  18  Picl:,  91  :  Bell  v. 
Xixon,  Holt,  X  P.,  423  ,-  Rjux.  v.  Saltador,  1  Bins..  X  R.,  526  and  1 
Scott,  491.) 

A  policy  of  insurance  against  fire,  upon  a  vessel  building  in  the  port 
of  Baltimore,  and  for  a  specified  period,  is  not  controlled  in  its  opera- 
tion by  proof  of  usage  in  other  p^^rts  of  the  Union. — Mason  if  Leef  v. 
FranJiiin Fire  Luurance  Co.,  12  GiU  ^'  Johrison's  R..p.  i6S.     (1840.) 

H.  being  indebted  to  B.  in  the  sum  of  ^£300,  made  an  assignment  by 
a  mongage  of  his  wife's  interest  in  an  annuity  under  the  %vill  of  F.  W., 
to  secure  the  debt  :  and  it  was  provided  in  the  assignment  that  in  a 
certain  event  happening,  B.  should  be  at  iibert^*  to  insure  the  life  of  the 
wife  of  H.  B.,  without  the  concurrence  or  knowledge  of  H..  did  insure 
the  wife's  life,  and  also   received  ^£239,.  3Us.  in   respect   of  his  debt, 
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which,  with  interest  amounted  to  ^400  and  upwards.  The  wife  died 
in  her  husbands  life-time  and  B.  applied  to  the  insurance  office,  and 
received  the  amount  of  the  policy.  More  than  six  years  after,  H.  filed 
a  bill  ao'ainst  B.,  praying  f  )r  an  account  of  moneys  received  in  respect 
of  the  policy  ;  that  the  plaintiff  might  be  allowed  to  redeem  ;  and  for 
an  injunctioji  to  restrain  the  defendant  from  receiving  any  money's  in 
respect  of  the  assignment.  The  question  was,  whether  B.  had  such 
an  insurable  interest  in  the  life  of  the  wife  as  to  entitle  him  to  the 
policy;  Held,  that  the  policy  being  in  the  nature  of  a  guarantee,  in 
case  the  wife  survived  the  husband,  her  death  in  his  lifetime  destroyed 
the  guarantee,  and  hence  the  defendant  had  no  insurable  interest. — 
Henson  v.  Blackwell  1  Holt's  Equity,  R.,  p.  136.     (1845.) 

(Romilhj,  cited  Exparte  Andrews,  2  Rose,  218  ;  Phillips  v.  Eastwood, 
LI.  Sf  Goold,  270;   Holland  w.  S/nith,  6  Esp.,  11. 

Cooper,  contra  cited,  2  Hddyards  Treatise  on  Insurance,  905  ;  2  Mar- 
shall  on  Insurance,  776  ;  Humphrey  v,  Arabin,  LI.  Sf  Goold,  318  ;  Halford 
V.  Kymer,  10  Barn.,  ^  Cress.,  724.) 

Insurance  is  a  personal  contract,  and  does  not  pass  with  the  title  of 
the  property  insured. — Dishroro  v.  Jones,  1  Harringtons  Ch.  R.,  p.  48. 
(1845.) 

(The  Chancellor  cited  Ellis  on  Ins.,  72  ;  Saddler's  Co.  v.  Badcock, 
2  Atk.,  554  ;  1  Phillips  on  Ins.,  27.) 

A  consignee  with  power  to  sell,  has  an  insurable  interest  ;  and  if 
the  consignor  afterwards  assent,  he  will  be  responsible  for  the  pre- 
mium, and  be  entitled  to  the  benefit  of  the  policy.— PoMeyr?w  v.  Louis- 
iana, State  Marine  and  Fire  Ins.  Co.  4  Robinson's  La.  R.,  p.  234. 
(1845.) 

A  commission  merchant  to  whom  the  cargo  of  a  vessel  is  consigned 
for  sale,  has  an  insurable  interest  in  his  expected  commissions,  and 
may  insure  the  same  while  the  vessel  is  on  her  voyage. — Putnam  v. 
Mercantile  Marine  Ins.  Co.,  5  MetcaJf's  R.,p.  3S6.     (1844.) 

(Hubbard,  J.,  cited  Lucena  v.  Cravfurd,  3  Bos.  6f  Pull.,  75  ;  Flint 
V.  Le  Mesuricr,  Park  on  Ins.,  403  ;  Barclay  y.  Cousins^  2  East,  544,  Laro 
V.  Guddard,  12  Mass.,  112;  Be  Forest  v.  Fulton  Fire  Ins.  Co.,  1  Hall,  84  ; 
French  v.  Hope  Ins.  Co.,  16  Pick,  397.) 

The  plaintiff  effected  an  insurance  with  the  defendant  on  the  ship 
Lord  Cochrane,  at  and  from  Pernambuco  to  Liverpool,  declared  to  be 
in  freifrht  valued  at  c£2000  ;  the  declaration  alleged  a  loss  by  perils  of 
the  sea!  The  ship  whilst  coming  out  of  the  harbor  of  Pernambuco 
struck  on  a  reef,  and  thereby  received  such  injury  as  to  render  it  ne- 
cessary to  put  back  for  repair,  the  cargo  was  taken  out,  and  the  ship 
repaired  at  a  cost  of  =£7182  3s.  8d  ,  including  the  charges  of  landing 
and  reloading  the  cargo  ;  there  being  no  other  means  of  raising  funds 
to  pay  for  the  repairs,  the  master  executed  a  bottomry  bond  by  which 
the  ship,  freight,  and   cargo  were  pledged  for  that  sum,  and  the  bot- 
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tornry  premium  of  6£20  per  cent  ;  the  ship  afterwards  sailed  for  Liver- 
pool with  her  original  cargo  on  board,  and  arrived  there  in  safety  ;  the 
plaintiff  as  soon  as  he  received  intimation  of  the  extent  of  the  damage 
done  to  the  ship,  gave  notice  of  abandonment  of  ship  and  freight  to 
the  respective  underwriters,  and  repudiated  the  bond,  whereupon  the 
ship  was  taken  possession  of  by  the  parties  claiming  under  the  bond, 
and  sold  under  an  order  of  the  Admiralty  Court ;  at  the  sale  the  ship 
produced  6£1675,  which  with  the  freight,  earned  on  the  homeward 
voyage,  was  paid  over  to  the  obligees  ; — Held,  upon  a  special  case  in 
which  it  was  agreed  that  the  court  should  draw  all  inferences  that  in 
their  opinion  ought  to  be  drawn  by  a  jury — that,  under  the  circum- 
stances disclosed,  the  plaintiff  was  entitled  to  recover  as  for  a  total  loss 
against  the  underwriters  on  freight. — Benson  v.  Chapman,  7  Scott's  new 
R.,p.  625.     (1S45.) 

(  Wilde  cited  Milks  v.  Fletcher  Doug.,  231  ;  Cologan  v.  The  London 
Assurance  Co.,  5  Maule  and  Selw.,  447 ;  Read  v.  Bonham,  6  Moore,  397  ; 
Cambridge  v.  Andcrton,  4  Dotvl.  Sf  Ry. ,  203  ;  Robertson  v.  Clarke,  8 
Moore,  622  ;  Green  v..  The  Royal  Exchange  Assurance  Co.,  6  Taunt, 
68  ;  Holdsworth,  v.  Wise,  7  Barn.  ^  Cress.,  794  ;  Allen  v.  Sugrue,  8 
Barn.  Sf  Cress  ,  561. 

Channell  contra  cited  McCarthy  v.  Abel,  5  East,  388  ;  Everth  v.  Smith, 
2  Maule  ^  Selic,  278  ;  Johnson  v.  Shippen,  2  Ld.  Raym .,  983  ;  Thore- 
ley  V.  Hebson,  2  Barn.  6f  Aid.,  513.) 

Where  a  testator  devised  to  his  wife,  whom  he  appointed  executrix 
the  use  of  his  dwelling  house  for  life,  and  directed  that  it  should  be 
kept  in  repair  out  of  his  other  estate,  it  was  held  that  she  might  charge 
the  estate  in  her  administration  accounts,  with  the  amount  of  pre- 
miums paid  by  her  for  insurance  of  the  house  against  fire,  but  not  for 
the  taxes  assessed  on  the  house  while  in  her  possession  under  the 
VfiW.—  Wiggin  v.  Sneet,  6  Metcalf's  R.,  p.  194.    (1844.) 

INSURANCE— MARINE. 

Ruled  that  the  value  stated  in  the  policy  was  that  for  which  the  un- 
derwriters were  liable  in  the  case  of  total  loss,  but  that  the  question  of 
total  loss,  where  the  ship  had  been  brought  to  port  in  a  damaged  state, 
was  to  be  determined  by  the  fact  whether  she  was  worth  repairing, 
with  reference  to  her  real  value  in  the  market  when  repaired,  irres- 
pective altogether  of  the  value  in  the  policy. — Steicart  v.  Greenock, 
Marine  Ins.   Co.,  6   Session   Cases,  p.  359.     (1845) 

INSURANCE— TOTAL  LOSS. 

A  policy  was  effected  in  June,  1843,  upon  a  ship  (originally  built  for 
the  East  India  Company's  service)  valued  at  c£17,500,  at  and  from 
China  to  Madras,  and  back  to  China.     The  vessel  was  purchased  by 
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the  plaititiff'sin  1839  for  d£l  1,000.  During  the  voyage  the  vessel  was, 
by  a  peril  insured  against,  dismasted  ;  and  by  the  wreck  of  the  masts 
and  rigging  falling  over  the  shijjs  sides  and  striking  under  her  hulk, 
her  copper  and  sheathing  were  much  injured.  The  necessary  expen- 
diture to  repair  the  damages  so  sustained  by  the  ship,  and  to  refit  her 
masts,  sails  and  spars,  rigging  and  sheathing,  &c.  ;  so  as  to  render  her 
seaworthy  for  the  voyage  insured,  would  have  amounted  to  not  Jess 
than  ^£10,500  ;  and  if  such  expenditure  had  been  incurred,  the  ship 
would  have  been  worth  a  sum  not  exceeding  d£9000.  During  the 
hurricane,  the  vessel  made  no  more  water  than  usual  ;  and  upon  exa- 
mination of  the  ship  at  Calcutta,  the  hull  did  not  aj^pear  to  he  injured^ 
and  the  ship  appeared  to  be  sound  in  all  other  respects  than  those 
above  mentioned.  Held,  upon  a  special  case,  reserved  that  the  un- 
derwriters were  liable  as  for  a  total  loss. — Manning  v.  Irvi?ig,  1  Co?n- 
mon  Bench,  R.,  p.  168.     (1846  ) 

( Wilde,  cited,  Allen  v.  Sugrue  8  Barn.  4"  Cress.,  561 ;  Young  v. 
Turin,  2  Manning  and  Granger,  593  ;  Scott's  N-  R.,  752  j  Read  v. 
Bonha7n,  2  Brod.  Sf  Bing.,  147  ;  6  J.  B.  Moore,  397.) 

INTEREST. 

Interest  is  due,  from  judicial  demand,  on  an  amount  recovered  as 
damages  for  property  lost  by  a  common  carrier. —  Clines  v.  Frisbie,  5 
Robinson's  La.  R.,p.  192.     (1845.) 

When  a  judgment  is  affirmed  on  wiit  of  error,  it  is  error  to  compute 
the  interest  then  due  on  the  judgment,  and  render  judgment  for  the 
aggregate  amount  in  the  appellate  court,  as  that  would  be  compound- 
ing the  interest. — Richards  v.  Griffin,  5  Alabama  R.,  p.  195.     (1844.) 

Where  a  purchaser  at  a  credit  sale,  availed  himself  of  the  privilege 
of  paying  cash,  on  being  allowed  a  deduction  at  the  rate  of  eight  per 
cent,  per  annum,  from  the  price  for  such  advance,  this  circumstance 
will  not  entitle  him,  on  obtaining  a  rescission  of  the  sale,  to  claim  in- 
terest at  that  rate. — Dowlin  v.  New-Orleans  <^  Nashville  Rail  Road  Co., 
5  Robinson's  La.  R.,p.  5.     (1845.) 

INTOXICATION. 

One  reduced  to  such  extreme  debility  by  intoxication  as  to  be  una- 
ble to  rise  or  sit  up  in  bed  unless  supported,  and  to  hold  a  pen  or 
make  a  mark  unless  the  pen  and  hand  are  held  for  him,  can  no  more 
execute  a  conveyance  of  his  property  than  if  intoxicated. —  Wilson  v. 
Bigger,  7  Watts  6f  Sergeant's  R., p.  111.     (1845.) 
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JOINT  DEBTORS 

A  judgment  (without  satisfaction)  recovered  against  one  of  two 
joi7it  debtors  is  a  bar  to  an  action  against  the  other  :  Secus,  where  the 
debt  is  joint  and  several.- — Kin^  v.  Hoare,  13  Meeson  tSf  Wclsbi/s  R., 
p.  494.      (1S45.) 

The  giving  of  a  promissory  note  by  one  of  several  partners  or  joint 
debtors  for  a  demand  antecedently  due  from  all,  will  not  extinguish 
their  liability,  though  tlie  creditor  expressly  accept  the  note  in  satis- 
faction.—  Waydell  \.  Lucr,5  HiWs  B..,  p.  AAS.     (l!^44.) 

(CowEN,  J.,  cited  Frishie  v,  Larned,  21  Wend.,  450  ;  Cole  v,  Sackett. 
1  ilill,  516  ;  David  v.  Ellice,  5  Barn.  8f  Cress.,  196  ;  Bac.  Abr.  tit.  Ac- 
cordant Satisfaction',  Hug7ies  V.  Wheeler,  S  Coi/).,  77  ;  Lodge  \.  Dicas, 
3  Barn.  S^  Aid.,  610  ;   Gow,  on  Part.,  200.) 

JUDGMENT. 

An  older  judgment  will  bind  personal  property  which  has  been  sold 
under  a  junior  judgment,  unless  something  has  occurred  since  the  ren- 
dition oi  the  older  judgment,  which  has  discharged  its  lien. —  Walker 
V.  McDowell,  4  Smedes  Sf  MarshalVs  R.,  p.  1 18.     (1 845. ) 

JUDGMENT— CONFESSION  OF. 

No  particular  form  is  necessary  to  a  confession  of  judgment.  Any 
admission  of  the  debt  sued  for,  which  is  such,  that  it  leayes  no  issue 
to  be  tried,  is,  in  fact,  a  confession  of  judgment.  If  the  admission 
goes  only  to  a  part  of  the  sum  claimed,  it  is  a  confession  pro  tanto  ;  and 
there  is  no  reason  why  the  creditor  should  be  delayed  in  the  collection 
thereof,  until  a  decision  be  had  OQ  the  disputed  portion. — Skinner  v. 
Bameron,  .'v  Boh'mson's  La.  R.,  p.  417.     (1815.) 

JURISDICTION. 

A  circuit  judge  has  no  jurisdiction  in  making  an  order  for  the  dis- 
covery of  books,  papers,  &c.,  during  the  session  i>f  the  supreme  court. — 
Elder  V.  Bogardus.  1  Howard's  Special  Term  R.,  p.  117.     (1845.) 

JUROR— CHALLENGE  OF. 

The  expression  of  an  opinion  by  a  juror,  with  regard  to  the  guilt  or 
mnocence  of  a  defendant  before  he  is  called  to  the  box,  is  a  good  cause 
of  challenge,  but  after  trial  it  is  not  a  sufficient  cause  for  granting  a 
new  trial.  If  the  juror  had  prejudged  the  case,  leaving  his  mind  un- 
open  to  conviction,  it  would  be  a  good  cause  to  set  the  verdict  aside. — 
Commonwealth  v.  Flanagan,  7  Walts  <Sf  Sergeant's  R.,  p.  415      (1845.) 
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(Rogers,  J.,  cited,  Mylocke  v.  Saladine,  1  Black.  R.,  481;  McCauS' 
land  V.  Crauford,  1  Yeatcs,  378.) 


After 
numbe 


JURY. 

r  a  verdict  has  been  rendered,  it  is  not  in  the  power  of  any 
r  of  the  jurors  nor  all  of  them,  to  deprive  the  party  who  has  ob- 
tained it,  of  any  advantage  resulting  therefrom.  No  declaration,  though 
under  oath,  of  any  member  of  the  jury,  as  to  the  reasons  which  led  to 
the  verdict,  can  be  listened  to. — Digard  v.  Michaud,  9  Robinson's  La. 
R.,p.387.     (1845.) 

Whether  a  voluntary  conveyance  of  personal  property  is  fraudulent 
as  against  subsequent  creditors,  is  a  matter  peculiarly  within  the  pro- 
vince of  the  jury  to  decide  ;  and  one  which,  when  once  found,  is  not 
to  be  disturbed  on  slight  grounds. —  Bogard  v.  Gardley,  4  Smcdes  ^ 
MarsJiairs  R.,  p.  302.      ( 1 845.) 

(Thacher,  J.,  cited  Bennett  v.  Bedford  Bank,  11  Mass.,  421  ;  Da- 
mon v,  Bryant,  2  Pt:;^.,  41 1  ;  2  KenCs  Com.,  441.) 

Where  it  is  sought  to  set  aside  a  verdict,  for  the  mistake,  irregularity 
or  misconduct  of  the  jurors,  those  jurors,  though  willing  to  testify,  are 
not  competent  witnesses  to  prove  such  mistake,  irregularity  or  mis- 
conduct.— Meade  v.  Sinith,  16  Connecticut  R.,p.  346.      (1845.) 

(Storks,  J.,  cited  State  v.  Frreman,  5  Con7i.,  348;  Clum  v.  Smith,, 
5  Hill,  560.) 

A  court  has  a  discretion,  whenever  it  comes  to  its  knowledge  that  a 
juror  has  inadvertently  been  sworn,  who  cannot  render  a  legal  verdict, 
to  discharge  him. —  Thomas  v«  Leonard,  4  Scammon's  R.,  p.  556.     (1844.) 

LANDLORD  AND  TENANT. 

It  is  an  implied  condition  in  the  letting  of  a  house,  that  it  shall  be 
reasonably  fit  for  habitation  ;  if  it  be  not  (e.  g.  where  it  is  greatly  in- 
fested with  bugs.)  the  tenant  may  quit  it  without  notice. — Smith  v. 
Marrahle,  11  Meeson  S^  Welsby's  R„  p.  5.     (1844.) 

(Parke,  B.,  cite<i  Edwards  v.  Etheriugton,  1  D.  Sf  R.,  117  ;  Collins 
V  Barrow,  1  M.  Sf  Rob.,  112.) 

A  landlord  authorizes  bailiffs  to  distrain  for  rent  due  to  him  from  his 
tenant  of  a  farm,  directing  them  not  to  take  anything  excepl  on  the 
demised  premises.  The  bailiffs  distrained  cattle  of  another  person 
{supposing  them  to  be  the  tenant's)  beyond  the  boundary  of  the  farm  : 
the  cattle  were  sold,  and  the  landlord  received  the  proceeds; — Held, 
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that  the  landlord  was  not  liable  in  trover  for  the  value  of  the  cattle, 
unless  it  were  found  by  tlie  jury  that  he  ratified  the  act  of  the  bailiffs 
with  knowledge  of  the  irregulaiity,  or  that  he  chose,  without  inquiry, 
to  take  the  risk  upon  himself,  and  to  adopt  the  whole  of  their  acts. — 
Lewis  V.  Read,  13  Meesm  ^  Welshi/'s  R.,p.  834.     (1845.) 

LANDLORD  AND  TENANT— IMPLIED  WARRANTY. 

On  the  demise  of  land  or  the  vesture  of  land  (as  the  eatage  of  a 
field)  for  a  specific  term  at  a  certain  rewt,  there  is  no  implied  obligation 
on  the  part  of  the  lessor  that  it  shall  be  fit  for  the  purpose  for 
which  it  is  taken.  Therefore  where  A.  agreed  in  writing  to  take 
the  eatage  of  twenty-four  acres  of  land  from  B.,  for  seven  months,  at 
a  rent  ot  £iO,  and  stocked  the  land  with  beasts,  several  of  which  died 
a  few  days  afterwards,  from  the  effect  of  a  poisonous  substance  wliicl 
had  accidentally  been  spread  over  tlie  field  without  B.'s  knowledge.— 
Held,  that  A.  was  not  entitled  therefore  to  throw  up  the  land,  but  con 
tinued  liable  for  the  whole  reat. — Sutton  v.  Temple^  12  Meeson  4 
Welsbys  R.,  p.  52.     (1845.) 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declara- 
tion stated,  that  the  defendant,  therefore,  to  wit,  on  &c.,  was  indebted 
to  the  plaintiff  in  ^£20,  for  the  use  of  certain  pasture  land  of  the 
plaintiff,  and  the  eatage  of  the  grass  thereon  growing,  by  the  plaintifT 
before  that  time  let  to  the  defendant  at  his  request, — and  by  the  de- 
fendant, according  to  such  letting,  had  and  used  in  and  for  the  depas- 
turing of  cattle,  for  a  long  time  before  then  elapsed.  There  was  also 
a  count  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  R,  at  the  last  as&izes  at  Lin- 
coln, it  appeared  that  the  defendant  took  the  eatage  of  a  field  in  the 
parish  of  Skirbeck  from  the  plaintiff,  under  the  following  agreement  • 

"  Boston,  September  8,^  1842. 
"  Memorandum,  that  Mr.  Thomas  Tiemple,  of  Boston-  West,  agrees 
to  take  twenty-four  acres  of  eddish  of  Anne  Sutton,  situate  in  Skir- 
beck parish,  till  the  6th  of  April,  1843;  for  ^£40  ;  half  the  money  to  be 
paid  at  Boston  mart,  the  other  on  the  6th  of  April. 

"  Thomas  Tempbk." 

The  present  action  was  brought  to  recover  the  first  instalment  of 
c£20,  due  at  the  Boston  mart,  which  was  held  on  the  12th  of  Decem- 
ber. On  the  part  of  the  defendant  it  was  proved,  that  immediately  on 
taking  possession  of  the  land,  he  stocked  tlie  eddish  with  fifteen 
beasts,  four  of  which,  on  the  2d  of  October,  were  found  to  have  died. 
They  were  opened,  and  a  veterinary  surgeon  who  examined  them, 
stated  his  opinion  that  they  had  died  from  the  poisonous  efi'ects  of  old 
refuse  paint,  a  quantixy  of  which  was  found  in  their  stomachs.    An  ex 
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amination  was  in  consequence  made  of  a  manure  heap  which  lay  open 
in  the  field,  and  among  the  manure  were  discovered  large  quantities 
of  refuse  paint.  Tiie  plaintiff  was  informed  of  what  had  occurred,  but 
she  took  no  steps  to  remove  the  manure,  the  defendant  fenced  off  the 
heap  from  the  eddish,  and  again  turned  in  a  number  of  beasts.  Four  of 
these  died  about  a  fortnight  afterwards,  as  it  appeared  from  the  same 
cause.  The  eddish  was  then  examined  minutely  all  over,  and  amongst 
the  grass  were  found  particles  of  old  paint  which  had  evidently  been 
spread  on  the  land,  with  the  manure  in  the  preceding  spring.  The 
defendant  thereupon  declined  any  longer  to  stock  the  eddish,  and  told 
the  plaintiff  she  might  do  what  she  pleased  with  it ;  she  did  not,  how- 
ever, resume  possession  of  the  land  until  after  the  6th  of  April.  There 
was  no  evidence  to  show  that  the  plaintiff  was  aware  of  the  state  of 
the  eddish  at  the  time  of  the  letting. 

Under  these  circumstances  it  was  contended  for  the  defendant  that 
be  could  not  be  made  liable  in.  this  action,  inasmuch  as  the  eddish 
being  wholly  unfit  for  the  purpose  for  which  it  was  taken,  the  food  of 
beasts,  the  defendant  could  not  be  said  to  have  had  any  beneficial  use 
or  enjoyment  of  it. 

The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  cattle 
died  in  consequence  of  the  eddish  having  been  poisoned  by  the 
paint,  and  they  found  thafthey  did.  The  verdict  under  his  Lordship's 
direction,  was  entered  for  the  plaintiff  for  =£12,  that  being  a  ratable 
proportion  of  the  rent  for  the  time  the  defendant  actually  occupied  ; 
leave  being  resei'ved  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  and  to  the  plaintiff  to  move  to  increase  the  damages  to  6620. 
Cross  rules  were  obtained  accordinly,  and  were  now  argued  by 

Whitehurst  and  Mellor,  for  the  plaintiff. — The  plaintiff  is  entitled  in 
law  to  recover  the  whole  amount  claimed  by  her  in  this  action.  It  is 
founded  upon  an  express  agreement  in  writing  by  the  defendant  to 
take  the  eatage  of  a  specific  piece  of  land,  known  to  both  the  parties, 
for  a  specific  terra.  The  defendant  entered  into  the  occupation  of  the 
land  under  that  agreement,  and  thereby  the  plaintiff  became  entitled 
to  the  whole  amount  of  the  rent  stipulated  for  by  the  agreerrient, 
unless  something  has  occurred  which  amounts  in  point  of  law  to  an 
eviction  hy  the  plaintiff'.  The  defence  set  up  is,  not  that  the  grass 
itself  was  bad  in  quality,  or  in  its  nature  injurious  to  cattle,  but  that  it 
was  poisoned  by  scattered  particles  of  paint  strowed  over  it ;  a  fact 
as  much  within  the  knowledge  of,  and  as  easily  ascertainable  by,  the 
defendant  as  the  plaintiff.  It  is  contended,  however,  that  upon  this 
demise  the  plaintiff  impliedly  undertook  that  the  land  should  be  in  all 
respects  fit  for  the  feeding  of  cattle,  during  the  term.  But,  first,  this 
teing  a  demise  the  terms  of  which  were  reduced  into  writing,  no  im- 
plied warranty  can  be  imported  into  it  by  parol.  Where  parties  enter 
into  a  written  agreement,  they  must  be  bound  by  its  terms,  and  can- 
not go  out  of  it.     It  may  be  that  the  plaintiff  exvn-essly  refused  to 
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enter  into  such  a  warranty.  In  the  case  of  a  promissary  note,  payable 
on  demand,  the  defendant  cannot  show  by  parol  that  it  was  to  be  pay- 
able only  in  a  certain  contingency — Foster  v.  Jolly,  Crompton,  Mee- 
son  6f  Roscoe,  703  ;  Moselcy  v.  Hanford,  10  Barn.  &f  Cress.,  729  ; 
Meres  v.  Ansell,  3  Wilson,  275  ;  Powell  v.  Edmunds,  12  East,  6  ;  Skel- 
ton  V.  Livius,  2  Cromp.  Sf  Jervis,  411. 

But,  secondly,  there  is  no  implied  warranty,  on  a  demise  of  land, 
that  it  shall  be  fit  for  the  particular  purpose  for  which  it  is  hired.  No 
authority  is  to  be  formed  for  such  a  proposition,  and  it  cannot  be  sup- 
ported on  principle.  A  contract  for  the  demise  of  land,  or  of  the  ves- 
ture of  land,  carries  with  it  no  further  engagement  on  the  part  of  the 
lessor,  than  that  the  lessee  shall  have  quiet  possession  of  the  estate 
granted  during  the  term  ;  there  is  no  undertaking  that  the  land  is  of 
any  particular  quality  or  value,  or  fit  for  any  particular  purpose.  The 
whole  amount  of  the  covenant  or  agreement  is,  that  the  lessee  shall 
enjoy  the  Estate,  whatever  it  be,  during  the  term. — [Parke,  B  — On 
the  sale  of  goods ;  if  the  parties  agree  as  to  the  specific  chattels,  there 
is  no  implied  warranty  on  the  part  of  the  seller,  that  the  goods  shall  be 
fit  for  any  particular  purpose] — JNo  :  Chanter  v.  Hopkins^  4  Meeson  Sf 
Welsby,  399,  is  an  authority  to  that  effect.  Parke  B.,  there  says, 
"  The  purchase  is  of  a  defined  and  well  known  machine.  The  plain- 
tiff has  performed  his  part  of  the  contract  by  sending  that  machine,  and 
it  is  the  defendant's  concern  whether  it  answers  the  purpose  for  which 
he  wan;s  to  use  it  or  not."  There  is  a  numerous  class  of  cases,  all 
leading  to  the  same  conclusion  ;  that  where  parties  contract  for  a  spe- 
cific chattel,  the  maxim  of  the  common  law,  caveat  emptor,  applies,  and 
there  is  no  implied  warranty  that  it  shall  be  fit  for  any  particular  pur- 
pose.—  Chandelor  v.  Lopus  Cro.  Jar.,  4  ;  La  Neuville,  v.  Nourse,  3 
Campb.,  351  ;  Parkinson  v.  Lee,  2  East,  314  ;  Bluett  v.  Osborne,  1 
Stark.,  384  ;  Gray  v.  Cox,  4  Barn.  4-  Cress.,  104  ;  Barr  v.  Gibson,  3 
Meeson  ^  IVelsly,  390.  The  rule  of  the  civil  law  is  different. —  Co. 
Litt.,  102,  a;  2  Black.  Co7n.,  i5l  ;  and  there  are  some  dicta  of  learned 
judges  ill  which  this  distinction  has  not  been  adverted  to.  On  the 
other  hand,  where  the  contract  is  for  an  unascertained  chattel,  which 
is  to  b'i  selected  or  manufactured  by  the  seller  for  aparticular  purpose, 
there  he  impliedly  contracts  that  it  shall  be  reasonably  fit  for  that  pur- 
pose.— Ji/ies  V.  Bright,  5  Bing.,  533  ;  Broivn  v.  Edgington,  2  Mang  if 
Granger,  279.  In  the  former  case,  indeed,  there  were  words  in  the 
contract  tantamount  to  an  express  warranty.  The  case  of  Smith  v. 
Marrable,  1 1  Meeson  and  IVelsby  5,  will  no  doubt  be  mainly  relied  on 
for  the  defendant.  But,  in  the  first  place  it  is  distinguishable  on  the 
ground  tli;it  that  was  the  case  of  a  latent  defect  :  it  was  like  the  case 
where  a  p^rty  orders  goods  which  he  has  never  seen.  Moreover,  none 
of  the  authorities  which  have  now  been  referred  to  were  cited  in  that 
case. — The  case  of  Salisbury  v.  Marshall,  4  Car.  and  Payne,  G5,  which 
was  there  cited  for  the  defendant,  is  not  applicable.  There,  there  was 
an  understanding  between  the  parties  that  the  premises  should  be  put 
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into  proper  repair  by  the  landlord,  and  the  defendant  was  "  to  become 
tenant  by  occupyng,"  upon  which  the  ruling  of  Tindol  C.  J.,  pro- 
ceeded. The  judgment  of  the  court  in  Smith  v.  Marrahle,  was  mainly 
founded  upon  the  cases  of  Edwardi  v.  Etherington,  1  Ryan  <^ 
Moody,  268,  and  Collins  v.  Barrow,  1  Moody  and  Rob  ,  112.  In  the 
former,  the  house  of  a  yearly  tenant  having  become  unsafe  and  use- 
less for  want  of  repair,  it  was  held  that  he  might  quit  without  notice, 
and  that  the  landlord  was  not  entitled  to  any  rent  after  the  house 
became  so  dilapidated  as  to  be  no  longer  iiabitable.  That  decision  can 
hardly  be  maintained,  if  it  be  taken  as  going  to  the  absolute  extent 
that  a  lessee  may  quit  demised  premises  when  they  become  uninhabi- 
table. The  report  appears  to  be  imperfect,  and  it  is  probable  there 
was  a  covenant  to  repair  on  the  pait  of  the  landlord.  In  Collins  v. 
Barrow,  Lord  Tcnterdm  is  reported  to  have  ruled,  that  a  party  who 
held  premises  under  an  agreement,  for  three  years,  might  quit  them 
without  notice  when  they  became  unwholesome  for  want  of  proper 
drainage.  That  ruling  is  not  reconcilable  with  subsequent  decisions. 
In  Arden  v.  Pullen,  10  Mccson  S,-  Welshy,  321,  the  tenant  of  a  house 
agreed  to  keep  it  in  as  good  repair  as  when  he  took  it,  fair,  wear,  and 
tear,  excepted  :  and  it  was  held,  that  he  was  not  entitled  to  quit  on  its 
becoming  uninhabitable  for  want  of  other  repairs  during  the  term,  and 
that  a  lessor  is  under  no  implied  obligation  to  do  any  repairs  in  such 
a  case.  So  in  Izon  v.  Gorton,  5  Bing.  N.  C,  501,  where  the  defend- 
ants wert;  tenants  from  year  to  year  of  the  upper  floor  of  a  warehouse, 
paying  rent  quarterly,  and  in  the  middle  of  a  quarter  a  fiie  occurred 
which  rendered  the  premises  uninhabitable,  and  the  defendants  there- 
upon ceased  to  occupy,  it  was  held  that  they  were  nevertheless  liable 
to  the  payment  of  rent  until  the  determination  of  the  tenancy.  And 
Pindar,  v.  Ainsley,  cited  in  1  T.  R.  312,  is  an  authority  to  the  same  effect. 
But,  thirdly,  assuming  that  there  was  such  an  implied  warranty  as 
the  defendant  ccmtends  for  in  this  case,  he  would  still  be  liable,  unless 
he  gave  up  the  possession  of  the  land  immediately  on  his  discovering 
that  it  was  subject  to  this  nuisance.  The  contract  must  be  rescinded 
forthwith,  and  the  parties  placed  in  statu  quo. — Hunt  v.  Silk^  5  East, 
449  ;  Parker  v.  Palmer,  4  Barn  and  Aid.,  387  ;  Street  v.  Blay,  2  Barn, 
and  Adolph.,  456. 

Clarke  Serj.,  and  Barlow,  for  the  defendant.  There  is  no  ground  for 
any  distinction  in  this  respect  between  the  demise  of  a  house  for  the 
purpose  of  occupation,  and  of  land  for  a  specific  purpose,  as  the 
eatage  of  cattle.  It  is  said  on  the  other  side,  in  the  first  place,  that 
where  there  is  a  written  contract  between  the  parties,  no  warranty 
can  be  implied  by  law.  But  all  the  cases  that  have  been  cited  answer 
that  argument  In  the  case  even  of  a  lease  by  deed,  there  may  be 
an  implied  condition  that  the  tenant  shall  cultivate  the  land  according 
to  the  custoni  of  the  country,  or  the  rules  of  good  husbandry.  It  is 
clear  that  an  implied  condition  may  be  imported  by  law  into  a  written 
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contract,  if  it  be  not  expressly  excluded. — Hall  v.  Betty,  5  Scott's  N. 
R.,  508  ;  Soutfry.  Drake,  5  Barn.  Sf  Adolphus,  992  ;  Shcpkerdy.  Pyhus, 
4  Scott's  N.  R.,  434.  And  this  is  a  case  in  which  tlie  law  does  imply 
a  warranty  that  the  land  should  be  fit  for  the  purpose  for  which  it  was 
taken,  namely,  the  eatage  of  the  grass  by  the  mouths  of  cattle.  It  is 
assumed  on  the  other  side,  that  this  was  a  contract  for  the  use,  and  oc- 
cupation of  certain  specific  land  known  to  the  defendant  ;  whereas  it 
is  only  a  contract  for  the  use  and  eatage  of  a  certain  number  of  acres 
of  land,  no  further  defined  than  as  it  is  described  as  being  situate  in  a 
paiticular  parish.  The  defendant  does  not  select  the  particular  eddish  ; 
f)ut  the  bargain  he  makes  is,  that  he  shall  have  furnished  to  him  twenty 
four  acres  of  eddish,  which  shall  be  fit  and  wholesome  food  for  his 
cattle.  Provisions  of  all  kinds  are  sold  subject  to  an  implied  warranty 
that  they  shall  be  wholesome  and  fit  for  food.  If  a  party  contracts 
with  another  for  a  daily  supply  of  water,  he  cannot  be  said  to  have 
performed  his  contract  if  he  supplies  water  impregnated  with  some 
poisonous  ingredient.  So,  in  the  case  of  a  contract  for  the  sale  of  oats 
to  be  eaten  by  the  buyer's  horses,  could  the  seller  be  said  to  have  per- 
formed his  contract,  if  the  oats  turned  out  to  have  been  steeped  in 
sorae  deleterious  liquid  1  The  cases  of  Sinith  v.JVIarrablc,  11  M.  8f  W. 
5,  and  Collins  v.  Barrow,  8  Barn.  S{  Cress.,  324,  are  authorities  ex- 
pressly in  point  for  the  defendant,  and  indeed  are  not  so  strong  as  the 
present,  because  this  is  a  case  where  the  nuisance  consists  not  merely 
in  something  which  creates  great  inconvenience  or  annoyarjce,  but  in  the 
existence  of  a  poisonous  substance,  dangerous  to  life  itself,  and  which 
amounts  in  effect  to  an  eviction  And  in  Salishury  v.  Marshall,  4  Car. 
Sf  Payne,  65,  it  does  not  appear  that  there  was  any  express  contract 
as  to  the  doing  of  the  repairs  ;  that  case  also,  therefi)re,  is  expressly 
in  point ;  this  being  a  letting  for  the  purpose  of  eating,  as  there  the 
party  was  to  become  tenant  by  occupying.  All  the  cases  of  warranty 
of  chattels  cited  on  the  other  side,  were  reviewed  in  Shepherd  v.  Pyhus, 
in  which  it  was  held  that  the  law  will  imply  a  warranty  on  the  part  of 
the  seller  of  a  specific  chattel,  by  a  contract  in  writing,  that  it  is  rea- 
sonably fit  for  use  ;  and  where  the  seller  knows  that  it  is  to  be  used 
for  a  particular  purpose,  that  it  is  reasonably  fit  for  that  purpose. 

Then,  if  the  defendant  had  a  right  to  repudiate  this  contract,  no 
part  of  the  rent  could  be  recovered,  because  it  is  not  apportionable. — 
Cook  v.  Jennings,  7  T.  R.,  381  ;  Grim?nan  v.  Legse,  8  Burn.  4*  Cress., 
324.  It  is  true  the  defendant  kept  possession  of  the  eddish  for  some 
time,  but  that  was  only  until  he  had  asreitained  the  nature  of  the 
nuisance,  and  the  cause  of  the  injury.  He  cannot  be  said  to  have  had 
any  beneficial  occupaiion  at  all.  \Parke  B. — It  comes  simply  to  the 
question,  whether  there  is  any  implied  undertaking  that  the  grass  shall 
be  fit  for  the  eating  of  cattle  ;  if  there  is  cadlt  qucrstio  ;  if  not,  the  plain- 
tiff has  performed  her  engagement,  and  the  defendant  has  had  all  he 
bargained  for,  viz.,  a  demise  (»f  the  eatage  for  six  months,  and  must  pay 
for  all.     Lord  Abinger,  C.  B. — The  verdict  certainly   cannot  be  sup- 
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ported  for  the  ci' 12  ;  the  plaintiff  is  entitled   to  recover  the  whole  or 
nothing.] 

Lord  Abingei{,C.  B. — If  this  case  involved  the  necessity  of  over- 
ruling the  case  of  Smith  v.  Marrahle,  I  should  hesitate  long  before 
I  should  acquiesce  in  doing  so,  for  I  entirely  approve  of  the  decision  to 
vvhicli  we  came  in  that  case.  'J  hat  was  the  case  of  a  contract  of  a 
mixed  nature',  for  the  letting  of  a  house  atid  furniture  at  Brighton,  and 
every  one  knows  that  the  furniture,  upon  such  occasions,  forms  the 
greater  part  of  the  value  which  the  party  renting  it  gives  for  the  house 
and  its  contents.  In  such  a  case,  the  contract  is  for  a  house  and  fur- 
niture fit  for  immediate  occupation  ^  and  can  there  be  any  doubt  that, 
if  a  party  lets  a  house,  and  the  goods  and  chattels  or  the  furniture  it 
contains,  to  another,  that  must  be  such  furniture  as  is  fit  for  the  use 
of  the  party  who  is  to  occupy  the  house  ?  So  it  is  in  the  case  of  other 
instances  that  may  be  supposed.  For  instance,  if  a  carriage  be  let  for 
hire,  and  it  breaks  down  on  the  journey,  the  letter  of  it  is  liable,  and 
not  the  party  who  hires  it.  So,  if  a  party  hires  anything  else  of  the 
nature  of  goods  and  chattels,  can'  it  be  said  that  he  is  not  to  be  furn- 
ished with  the  proper  goods,  such  as  are  fit  to  be  used  for  the  purpose 
intended  '^  Undoubtedly  the  party  furnishing  the  goods  is  bound  to 
furnish  that  which  is  fit  to  be  used.  In  every  point  of  view,  the  nature 
of  the  contract  is  such,  that  an  obligation  is  imposed  upon  the  party 
letting  for  hire,  to  furnish  that  which  is  proper  for  the  hirer's  accom- 
modation. It  is  manifest  from  cases  of  every  day  occurrence,  that 
such  is  the  law.  In  the  case  of  medicines,  if  they  be  administered  or 
given  to  be  used  by  a  patient,  it  is  to  be  presumed  that  they  must  be 
of  the  proper  quality,  and  fit  for  the  purpose  intended.  If,  for  instance, 
a  chemist  supply  medicines  of  another  description  than  that  which  is 
suitable  or  proper  for  the  patient,  he  is  not  entitled  to  any  conipensa- 

.  tion.  On  the  same  principle,  if  a  party  contract  for  the  lease  of  a 
house  ready  furnished,  it  is  to  be  furnished  in  a  proper  manner,  and  so 
as  to  be  fit  for  immediate  occupation.  Suppose  it  turn  out  that  there 
is  not  a  bed  in  the  house,  surely  the  party  is  not  bound  to  occupy  it 
or  to  continue  in  it.  So  also  in  the  case  of  a  house  infested  with  ver- 
min; if  bugs  be  found  in  the  beds,  even  after  entering  into  possession 
of  a  house,  tiie  lodger  or  occupier  is  not  bound  to  stay  in  it.   Suppose, 

.as:ain,the  tenant  discovers  that  there  are  not  sufScient  chairs  in  the 
house,  or  that  they  aie  not  of  a  sort  fit  for  use,  he  may  give  up  the 
possession  of  the  house.  The  letting  of  ihQ  goods  and  'hattcls,  as  well 
as  tlie  house,  implies  that  the  party  who  lets  it  so  furnished  is  under  an 
obligation  to  supply  the  other  contracting  party  with  whatever  goods 
and  chattels  may  be  fit  for  the  use  and  occupation  of  such  a  house, 
according  '.oits  particular  descriyjtion,  and  suitable  in  every  respect  for 
ills  use.  Where  the  party  has  I  ad  an  opportunity  of  personally  inspect-' 
Tncj  a  ready  furnished  house  by  himself  or  his  agent,  before  entering 
on  the  <jccupation  of  it,  perhaps  the  objection  would  not  arise;  but  if 
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a  person  take  a  ready  furnished  house  upon  the  faith  of  its  being  suit- 
ably furnished,  surely  the  owner  is  under  an  oblitration  to  let  it  in  a 
habitahla  state.  Common  sense  and  common  justice  concur  in  that 
conclusion  On  this  ground,  1  put  the  case  of  Sniith  v.  Marrahle  out 
o^  the  question  in  the  present  case,  from  which  it  is  materially  dis- 
tintjuishahle.  With  respect  to  the  otlier  cases  tliat  have  been  cited  at 
the  bar,  and  upon  which  the  decision  in  Smith  v.  Marrahle  has  been 
supposed  to  he  founded,  I  say  nothing  ;  I  regard  that  case  as  standing 
upi»n  very  different  principles  ;  as  being  the  case  of  a  mixed  contract, 
for  the  letting  of  goods  and  chatte^ls  involved  with  the  letting  of  a 
hou'<e,  and  in  which  the  goods  and  chattels  so  supplied  are  intended  for 
a  specific  purp(»se.  But  in  this  case  the  action  is  brought  for  the 
fulfilment  of  a  certain  contract  applicable  to  land,  viz..  for  the  eddish 
or  eatage  of  afield — that  is,  the  use  of  the  herbage,  to  be  eaten  by 
cattle — for  a  certain  time.  It  appears  that  the  cattle  were  accordingly 
turned  on  the  land,  and  that  some  of  them  were  poisoned.  A  manure 
heap  in  which  vyere  found  quantities  of  poisonous  matter,  in  the  shape 
of  refuse  paint,  is  supposed  to  be  the  cause  ;  the  tenant  accordingly 
divides  this  manure  heap  from  the  rest^  of  the  field,  and  puts  in  more 
beasts,  and  several  of  them  also  die  from  a  similar  cause.  It  is  not 
sugt^ested  that  the  plaintiff  had  the  least  knowledge  of  the  cause  of 
this  injury  v/hen  :;h;?  let  the  land.  Now,  it  is  said  that  there  was,  under 
these  circumstances,  an  implied  warranty  on  the  p.irt  of  the  plaintiff, 
that  the  eptage  was  wholesome  food  for  cattle.  But  I  take  the  rule  of 
law  to  be,  that  if  a  person  contract  for  the  use  and  occupation  of  land 
for  a  specified  time,  and  at  a  specified  rent,  he  is  bound  by  that  bargain, 
even  though  he  took  it  for  a  particular  purpo.se,  and  that  purpose  be 
not  attained.  Suppose,  for  instance,  \fe  took  it  with  the  object  of 
making  a  handsome  income  out  of  it  as  a  farm  ;  if  his  object  fail  alto- 
gether, is  it  to  be  said  he  is  not  liable  for  any  rent  ]  It  might  have 
been  that  the  grass  was  wet  and  injurious  at  particular  seasons  of  the 
year;  is  he  not,  thetefore,  to  pay  any  rent  for  that  period?  The 
general  rule  must  therefore  be,  that  where  a  man  undertakes  to  pay  a 
specific  rerit  for  a  piece  of  land,  he  is  obliged  to  pay  that  rent,  whether 
it  answer  the  purpose  for  which  he  took  it  or  not.  Suppose  the  de- 
fendant had  put  mlo  the  field  no  cattle  at.all  ;  he  must  have  paid  his 
rect,  although,  in  one  sense,  he  had  no  beneficial  occu])ation.  Tlie 
right  <if  the  landlord  to  the  rent  dues  not  depend  upon  that.  Here  the 
defendant  is  to  pay  c£40  for  a  given  portion  of  the  year,  and  nothing 
is  stipulated  as  to  his  getting  any  benefit  by  the  occupation  of  the  land. 
I  think,  therefore,  that  in  this  ca.se  the  plaintiff  is  entitled  to  recover  her 
wh'le  rent.  It  is  no  doubt  a  case  of  considerable  hardship  on  the 
defi'i,idant ;  but  we  mu.^t  decide  with  reference  to  general  principles  of 
law.  and  not  upon  the  hardship  of  any  particular  case.  Upon  these 
griuTids.  I  am  of  opinion  that  the  case  of  Smitli  v.  ^Lirrahlc  is  materi- 
ally distinguishable  fnrm  the  present,  arid  I  think  that  the  rule  must  be 
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made  absolute,  to  enter  the  verdict  for  the  whole  araount  of  the  rent 
claimed  in  this  action. 

Parke.  B. — I  am  of  the  same  opinion.  I  think  that  the  rule  ob- 
tained to  set  aside  the  verdict  sought  to  he  discharged,  and  the  other 
rule  for  increasing  it  to  the  whole  araount  of  c£:^0  claimed  in  the  action, 
ought  to  be  made  absolute. 

The  argument  for  the  plaintiff  is  founded  upon  two  grounds.  Fiist, 
that  this  is  a  contract  in  writing,  and  therefore  that  no  extrinsic  evidence 
can  be  admitted  to  explain  it,  or  add  a  condition  to  it ;  and  tliat  even 
if  the  law  imply  such  a  condition  as  is  contended  for  on  behalf  of  the 
defendant,  he  cannot  set  it  up  against  the  written  contract.  But  I 
think  that  this  argument  cannot  be  suppurted,  and  that  although  the 
contract  is  in  writing,  a  parol  undertaking  of  tliis  nature  may  be  im- 
ported into  it,  unless  it  be  by  necessary  implication  excluded.  In  the 
case  tif  a  farming  lease,  the  parties  may  show  by  parol,  that  the  land 
was  to  be  cultivated  according  to  the  cus;om  of  the  country,  unless 
that  construction  be  expressly  excluded  by  the  terms  of  the  lease 
itself 

With  respect  to  the  other  and  principal  question  in  this  case,  namely, 
whether  a  contract  or  conditif)n  is  im|,'!ied  by  K,w,  on  the  demise  of 
land,  tiiat  it  shall  be  reasonably  fit  for  tlie  purpf)se  for  which  it  is  taken. 
If  the  question  were  res  intpgra,  I  should  entertain  no  doubt  at  all  that 
DO  such  contract  or  condition  is  implied  in  such  a  case.  The  word 
"demise"  ceitainly  does  not  carry  with  it  any  such  implied  under- 
taking ;  the  law  merely  annexes  to  it  a  condition  that  the  party  demis- 
ing has  a  good  title  to  the  premises,  and  that  .the  lessee  shall  not  be 
evicted  during  the  term.  If  it  includeri  any  such  contract  as  is  now 
conteijded  for,  then,  in  every  farming  lease  at  a  fixed  rent,  there  would 
be  an  implied  condition  t'lat  the  premises  were  fit  for  the  purpose  for 
which  the  tenant  took  them,  and  it  is  diflficult  to  see  where  such  a 
doctrine  would  stop.  No  authority  has  been  cited  to  support  such  a 
doctrine.  With  respect  to  the  cases  which  have  been  referred  to,  the 
law  is  clear  enougli  on  the  suf)jects  to  which  they  relate.  One  class  of 
cases  is,  where  the  agreement  is  for  a  specific  chattel  in  its  then  state, 
as  in  Parkinson  v.  Lre  ;  there,  there  is  no  implied  warranty  of  its 
fitness  or  merchantable  quality  :  another  class  of  cases  is.  where  a  per- 
son is  employed  to  make  a  specific  chattel— there  the  law  imi-lies  a 
contract  on  his  part  tl)atit  shall  be  fit  for  the  purpose  for  which  it  ia 
ordina'ily  used;  and  there  is  also  an  int-crmediate  class  of  ca-es,  where 
goods  are  ordered  f  )r  a  specific  purpose  fn>m  a  person  in  a  particular 
department  of  trade  ;  in  that  case,  also,  Bnnm  v.  E<hr;,)ston  is  an 
auth(n-ity  for  saying  that  the  law  implies  an  i.ndertaking  that  they 
shall  he  fit  for  that  specific  purpose.  All  the  law  involved  in  tlio.se 
cases  has  been  long  settled,  but  it  has  no  direct  bearing  upon  the  pre- 
sent case;  and  the  only  question  is,  whether  the  decisnm'in  Smith  v. 
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Marrahle,  and  the  cases  to  which  I  referred  in  giving  my  judgment  in 
that  case,  are  authorities  against  the  present  plaintiff'  1  have,  cer- 
tainly, considerable  doubt  vv^hether  those  cases  can  be  upheld,  unless 
we  import  into  them  a  fact  which  does  not  appear  in  the  report, 
namely,  that  there  was  some  default  on  the  pait  of  the  landlord,  in 
not  making  the  premises  fit  for  occupation  by  the  tenant,  pursuant  to 
an  express  contract  to  do  s<i.  As  to  the  case  of  Smith  v.  Marrahle,  it 
is  sufficiently  distinguished  from  the  present,  on  the  ground  on  which 
the  Lord  Chief  Baron  has  put  it ;  that  there  the  contract  was  of  a 
mixed  nature,  being  a  bargain  for  a  house  and  fmnilv.rp,  which  was 
iiecesstxrily  to  be  such  as  was  fit  for  the  purpose  for  which  it  waste  be 
used.  It  resembles  the  case  of  a  ready  furnished  room  in  a  hotel, 
which  is  hired  on  the  understanding  that  it  shall  be  reasonably  fit  for 
immediate  habitation.  In  such  case  the  bargain  is  not  so  much  for  the 
house  as  the  furniture,  and  it  is  well  understood  that  the  house  is  to  be 
supplied  witli  fit  and  proper  furniture,  and  that  if  it  be  defective,  the 
landlord  is  bound  to  replace  it.  I  think,  therefore,  that  the  present 
case  may  be  decided  without  the  necessity  of  saying  that  tlie  decision 
in  Smith  v  ^larrable  was  wrong.  The  rule  ohtained  on  the  part  of 
the  defendant  must  therefore  be  discharged;  and  as  he  has  had  all  that 
he  was  entitled  to  under  the  agreement,  namely,  a  demise  of  the 
twenty-four  acres  from  the  8th  of  September  to  the  6th  of  April,  he 
is  bound  to  pay  the  sum  of  c£20  for  each  portion  of  that  time  which  is 
mentioned  in  the  agreement :  the  plaintiff's  rule  to  increase  the  dama- 
ges must  therefore  be  made  absolute.  No  doubt  it  is  a  hard  case  on 
the  defendant,  but  we  must  not  allow  considerations  of  that  kind  to 
persuade  us  to  introduce  into  the  law  an  alteration  of  which  we  cannot 
foresee  the  consequences,  by  which  the  mere  demise  of  a  farm  would 
carry  with  it  an  im[)lied  condition  that  the  land  was  fit  for  the  purpose 
fi)r  which  tiie  tenant  took  it. 

RoLKE,  B. — I  also  think  that  in  this  case  the  plaintiff  is  entitled  to 
recover  the  whole  amount  of  £2Q.  The  defence  to  this  action  is  not 
founded  on  any  t^upposed  fraud  of  the  plaintiff,  who  is  therefore  enti- 
tled to  recover  the  rent  stipulated  for  by  the  agreement,  unless  it  can 
be  made  to  appear  that  at  the  time  of  entering  into  the  contract  there 
wus  an  implieii  warranty  on  her  part,  that  the  grass  of  this  field  was  to 
be  what  might  be  denominated  wholesome  grass,  reasonably  fit  for  the 
food  of  cattle.  It  is  clear  there  was  no  such  express  warranty  ;  but 
it  is  contended  that  that  is  a  warranty  which  the  law  itself  implied. 
But  I  feel  jfreat  difficulty  in  coming  to  that  conclusion,  unless  we  are 
to  say  that,  on  every  demise  of  property,  whether  of  land  or  of 
houses,  there  is  by  law  an  implied  condition  that  it  shall  answer  a  cer- 
tain purpose  contemplated  by  the  lessee  at  the  time  of  the  letting.  A 
great  number  of  cases  have  already  been  put  to  show  the  inconveni- 
ence of  such  a  doctrine;  I  will  put  anotl'.er.  Suppose,  for  instance, 
a  new  sort  of  manure  were  used,  vvhicii,  although  it  might  be  benefi- 
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cial  for  a  time,  and  under  certain  circumstances,  was  afterwards  found 
to  be  injurious,  and  to  render  the  grass  harsh  and  unwholesome.  In 
this  case  the  defence  is  set  up  against  the  party  herself,  with  whom  the 
agreement  was  made  ;  but  the  same  rule  would  apply  against  a  party 
wiio  took  by  descent  ;  so  that,  if  a  man  took  land  on  a  building  lease, 
and  it  were  long  afterwards  discovered  that  there  was  a  running  sand 
underneath,  which  would  make  it  impossible  to  build  upon  the  spot 
intended,  and  which  could  not  be  removed  except  at  a  ruinous  expense, 
it  is  nevertheless  to  be  presumed,  in  such  a  case,  according  to  the 
argument,  that  there  was  to  be  an  implied  warranty  tha-t  there  was  no 
running  sand  at  that  particular  place,  and  the  lessor  must  be  held 
responsible.  Another  case  may  be  supposed,  where  the  party  fakes 
a  house  for  the  purpose  of  converting  it  into  a  hospital  ;  if  it  should 
turn  out  to  be  in  such  an  unwholesome  situation  as  to  render  it  unfit 
for  that  purpose,  could  it  be  said  that  the  premises  were  let  to  liim 
under  an  implied  warranty  that  it  should  be  fit  to  be  converted  into  a 
hospital,  and  could  this  be  any  justification  for  his  refusing  to  fulfil 
his  contract  by  the  payment  of  the  rent  ?  The  only  difficulty  in  this 
case  is,  how  In  reconcile  the  decision  in  Smith  v.  Marrahic  with  tliis. 
My  Lord,  and  my  Brother  Parke,  however,  have  pointed  out  the 
ground  upon  which  that  case  may  be  distinguished  from  the  present. 
I  think  it  is  very  probable  that  the  two  cases  may  be  so  distinguished  ; 
but  if  not,  I  should  prefer  at  once  to  overrule  that  decision,  than  to 
follow  it  in  the  present  case. 

Rule  for  a  non-suit  discharged;  rule  to  increase  the  damages  absolute. 

LARCENY. 

Bank  bills  redeemed  by  the  bank  that  issued  them,  and  in  the  hands 
of  its  assents,  are  the  subject  of  larceny. —  Commontcealth  v.  Rand ,  7 
Mctcalps  R.,  p.  475.     (1845.) 

(Sii.vw,  C.  J.,  cited  Rex  v.  Clark,  Russ.  6f  Rij.,  181 ;  U.  States  v. 
MouUpn,  5  Mason,  551.) 

A  servant  let  a  person  into  his  master's  house  on  a  Saturday  after- 
noon, and  concealed  him  there  all  night,  in  order  that  he  might  rob 
the  house,  and  on  the  Sunday  morning  left  the  premises  in  pursuance 
of  the  previous  arrangment.  The  man  in  the  servant's  absence  bioke 
into  the  bed-room  of  the  master  and  stole  the  contents  of  his  cash-box. 
— Held,  that  the  man  who  took  the  propertj'  from  the  cash-box  waa 
rightly  charged  as  a  thief,  and  the  servant  who  let  him  into  the  house 
as  an  accessory  before  the  fact. — Regina\.  Tuckwell  and  Perkins.  1 
Carrington  !f  Marshman's  R.,  p.   215.     (1844.) 

The  prisoner  Tuckwell  was  indicted  for  stealing,  on  the  15th  of  Au- 
gust, tliirty  sovereigns,  ten  half  sovereigns,  eighty  half  crowns,  three 


LARCENY FINDING.  173 

hundred  shillings,  thirty  sixpences,  fourteen  groats,  and  one  ^65  bank 
note,  the  money  of  Henry  Leighton  Mayo  Hawthorn,  in  his  dwelling 
house,  and  the  prisoner  Perkins  was  charged  with  inciting  him  to  com- 
mit the  felony. 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that 
the  prisoner  Tuckwell  had  been  town  traveler  to  the  prosecutor,  and 
had  left  him  about  six  weeks,  and  the  prisoner  Perkins  continued  in 
his  employ  up  to  the  time  of  the  rohbery,  which  took  place  on  Sunday 
the  loth  of  August.  Tuckwell  was  let  in  by  Perkins  on  the  afternoon 
of  Saturday  the  14th,  and  remained  in  the  prosecutor's  house  all  night. 
PerKins  left  the  house  on  Sunday  morning  about  eleven  o'clock,  arid 
did  not  return  till  the  evening,  and  during  his  absence  it  was,  that 
Tuckwell,  in  pursuance  of  the  arrangement  between  them,  stole  the 
prosecutor's  money  out  of  his  cash-box. 

Chamhers,  for  the  prisoner  Perkins,  continued,  that  he  was  wrongly 
charged  as  an  accessory  before  the  fact,  and  ought  to  have  been  charged 
as  a  thief,  if  the  evidence  was  correct.  He  contended  that,  according 
to  the  principles  of  law,  if  one  person  puts  another  into  a  condition 
to  commit  a  particular  offence,  he  is  constructively  present  at  its  com- 
mission. He  referred,  in  support  of  his  argument,  to  Foster^s  Crovm 
Law, p.  3.51,  and  the  case  of  Hegina  v-  Jordan  and  Sullivan,  7  Carr.  Sf 
Payne,  34^. 

Coleridge,  J. — I  think  there  is  nothing  in  the  objection.  I  agree 
with  the  doctrine  laid  down  by  Mr.  Justice  Foster,  and  I  also  agree 
with  the  decision  in  Jordan  and  Sullivan  s  case.  But  that  case  differs 
from  the  present.  There  the  party  took  a  part  in  the  crime  charged, 
but  here  the  crime  was  not  commenced  when  Perkins  left  the  premises, 
and  did  not  commence  till  the  other  prisoner  went  into  the  room  and 
broke  the  cash-box  open. 

In  the  case  of  Jordan  and  Sullivan,  there  was  a  charge  of  breaking 
and  entering,  and  thos«  who  assisted  in  the  breaking  were  considered 
as  parties  engaged  in  the  commission  of  the  offence,  and  therefore  re- 
sponsible for  what  occurred  afterwards. 

The  jury  found  both  prisoners  guilty. 

LARCENY— FINDING. 

Although  a  person  finding  property,  the  ownership  of  which  has  not 
been  abandoned,  may  not  convert  it  to  his  own  use,  at  any  rate  not 
without  some  endeavor  to  discover  the  owner,  and  although  ignorance 
of  this  law  will  excuse  none,  yet,  where  an  ignorant  person  found  a 
five  pound  note  and  appropriated  it,  the  court  din^cted  the  jury  to  con- 
sider the  state  of  the  finders  mind,  and  ruled  that  if  the  jury  thought 
the  person  really  believed  the  note  to  be  her  own  by  right  of  finding, 
the  jury  should  not  bring  in  a  verdict  of  guilty  on  the  indictment  for  a 
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larceny  of  the  note. — Regina  v.  Reed,  ct  ux.,  1  Carrington  k  MarshmanU 
R.,p.  306.     (1844.) 

The  prisoner,  Elizabeth  Reed,  was  indicted  for  stealing  a  five  pound 
note,  and  her  husband  for  receiving  it. 

The  daugliter  of  the  prisoners  and  another  little  girl,  while  walking 
in  the  stroet  at  Taunton  saw  a  small  piece  of  paper  lying  on  the  ground, 
and  the  other  girl  directed  the  prisoners  daughter  to  pick  it  up,  which 
she  did,  and  gave  it  to  her  companion.  It  was  a  five  pound  note,  and 
the  prisoners  daughter  on  returning  home  told  her  mother  of  the  cir- 
cumstance, who  thereupon  went  to  the  house  where  the  other  girl 
lived,  and  said  to  her,  "  Where  is  that  note  which  our  Mary  picked 
up  ?"  Upon  its  being  given  to  her,  she  went  away  with  it,  and  gave 
it  to  her  husband,  who  converted  it  at  once  into  money.  When  the 
note  was  niisseJ,  and  enquiry  was  made  for  it,  the  prisoners  both  de- 
nied all  knowledge  of  any  of  the  above  circumstances. 

Greenwood,  for  the  prisoners,  submitted,  that  before  criminal  delin- 
quency could  be  established  against  them,  there  must  be  a  larceny, 
and  every  larceny  must  include  a  trespass,  but  there  was  no  trespass 
here  on  the  part  of  Elizabeth  Reed.  The  old  authorities  in  Hale  and 
Hawkins  are  to  the  effect  that,  if  a  man  lose  goods  and  another  find 
them,  and  not  knowing  the  owner,  convert  them  to  his  own  use,  there 
is  no  larceny,  even  although  he  deny  the  finding  of  them,  or  secrete 
them. — 3  Insi..^  108  ;  1  Hawk.,chap.  33,  sec.  2;  1  Hale,  506.  The  doc- 
trine must  be  taken  with  limitation,  no  donbt,  and  the  effect  of  the 
cases  may  be  that  no  man  shall  excuse  a  finding  before  the  thing  is  lost, 
therefore,  if  the  property  be  not  lost,  he  shall  not  excuse  himself  in 
his  appropriation  of  it  by  saying  he  found  it. — Merry  v.  Green,  7  MeC' 
son  fy  Wdshy,  623. 

The  principle  is  the  same  which  Lord  Eldon  held  in  CartwrigJU  v 
Green,  8  Vcs-,  435 ;  2  Leach,  952. 

Coleridge,  J. — I  agree  with  the  principal  entirely.  If  the  circum- 
gtances  under  which  property  is  found,  be  such  that  the  ownership 
has  been  abandoned,  the  thing  is  honum  vacans,  and  any  one  may  take 
it,  but  if  the  ownership  be  not  abandoned,  the  thing  is  not  the  property 
of  the  finder :  if,  in  addition  to  this,  the  person  who  finds  it  shows  no 
intention  to  find  out  the  owner,  or  to  return  it,  that  person  is  guilty  of 
larceny. 

Greniwood,  to  the  jury. — Before  these  parties  can  be  found  guilty, 
you  must  be  of  opinion  that  Elizabeth  Reed,  at  the  time  she  received 
the  note  from  the  little  girl,  had  the  intention  of  retaining  it,  knowing 
that  she  had  no  right  to  it.  If  she  thought  that  it  belonged  of  right  to 
her  daughter,  as  having  been  the  first  to  pick  it  up,  and  if  she  took 
possession  of  it  under  that  impression,  she  would  not  be  guilty  of  fe- 
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lony,  or  if  she  knew  that  she  had  no  right  to  it,  and  if  no  intention  to 
keep  it  arose  in  her  until  she  delivered  it  to  her  husband,  then  she  is 
not  guilty,  for  then  the  law  will  presume  that  she  was  acting  under  co- 
ercion, and  in  that  case,  the  husband  is  guilty  of  stealing,  and  not  of 
receiving,  and  the  parties  must  be  acquitted. 

Coleridge  J  *  (in  summing  up.) — I  am  not  sorry  this  case  has  cf)me 
here,  as  it  affords  an  opportunity  of  setting  out  the  law  on  a  subject  of 
which  many  people  are  ignorant.  A  man,  who  loses  any  thing,  does 
not  thereby  lose  his  property  in  it,  and  the  finder  is  bound  to  restore 
it  to  the  owner,  if  possible,  and  if  he  keep  it,  when  he  thinks  it  is  only 
lost  by  the  owner,  it  is  larceny  in  hira.  If  the  property  be  found  when 
it  is  abandoned  by  the  owner,  it  is  his  own  who  finds  it.  If  the  pro- 
perty be  lost,  but  not  abandoned,  and  if  the  finder  find  it  with  intent 
to  restore  it,  but  afterwards  approppriate  it,  he  does  not  commit  lar- 
ceny in  the  first  instance. 

Ignorance  of  the  law  cannot  excuse  any  person,  but,  at  the  same 
time  when  the  question  is  with  what  intent  a  person  takes,  we  cannot 
help  looking  into  their  state  of  mind,  as,  if  a  person  take  what  he 
believes  to  be  his  own,  it  is  impossible  to  say  that  he  is  guilty  of  fel- 
ony. Elizabeth  Reed  might  think  that  she  had  a  right  to  the  note, 
in  consequence  of  her  daughter  having  picked  it  up,  and  if  she  had 
acted  openly,  you  must  say  that  she  took  the  note  trom  the  other  little 
girl  in  ignorance  of  the  continuing  rights  of  the  owner.  It  is  impos- 
sible almost  to  think  that  she  supposed  the  owner  to  have  intentionally 
abandoned  the  note,  but  yet  she  might  have  thought  that  her  daughter, 
having  first  picked  it  up,  had  a  right  to  it,  and  a  right  prior  to  that  of 
the  other  girl  who  first  saw  it,  and  thinking  so  she  might  have  gone  and 
made  the  demand  for  it,  as  if  she  had  said,  •'  You  have  Mary's  note, 
give  it  up."  Under  these  circumstances  she  could  not  be  guilty  ot 
larceny.  But,  then,  the  conduct  of  the  parties  subsequently  to  this,  is 
to  be  considered. 

His  Lordship  went  through  the  facts  subsequent  to  the  taking. 

Verdict — Guilty. 

LEGACY 

A  testator  directed  that  one-seventh  part  of  his  estate  should  be 
equally  divided  among  his  three  daughters,  Elizabeth,  Mary  and  Cathe- 
rine, and  the  heirs  of  his  deceased  daughter,  Hester,  viz.,  T.  S.  l>. 
and  C.  F.  B.  ;  and  that  the  furniture,  &c.,  left  to  his  wife,  should,  after 
her  decease,  be  equally  divided  among  his  last  named  three  daughters, 
and  the  heirs  of  his  said  daughter  deceased. — Held,  that  each  of  the 
heirs  of  Hester,  as  well  as  each  of  the  surviving  daughters,  took  one 
fifth  of  the  gift ;  and  that  the  same  was  divisible  per  capita,  and  not 
per  stirpes. — Banner  v.  Storm,  1  Sandford's  Ch.  R.,  p.  357.     (1846.) 
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(The  Assistant  V^ice  Chancellor  cited.  2  Poncll  on  Devises,  by 
Jarman,  331  ;  Bladder  v.   Wchh,  2   P.  Wms.,  383;  Dowdivg  v.  iSmifk, 

3  Beavcm,  541  ;   Loiilen,  v.  Blackmorc,   10  Simons,  625',    \\  urringtun  v. 
Warrington,  2  Hare,  54  ;  Dc  Witte  v.  De  Witte,  11  Simons,  41  ;  To7n- 

lin  V.  Hatfield,  12  Simons,  167  ;  Bustard  v.  Saunders,  7  Beavan,  92.) 

Where  an  executor  voluntarily  pays  a  legacy,  he  cannot  afterwards 
inaintain  a  bill  to  compel  tlie  legatee  to  refund,  unless  it  becomes  ne- 
cessary for  the  discharge  of  debts. — Davis  \.  Ntwnian,  2  Robinsoji's  va. 
R.,2?.e6i.     (1844). 

(Allen,  J.,  cited  2  Lomax'  Dig.,  173 ;  2  Williams  v.  Executors, 
892  ;  1  Eqtiity  Ca.  Ahr.,  239  ;  Ni>el  v.  Robmson,  1  Vern.,  94  ;  New- 
man  v.  Barton,  2  Vern.  205  ;  Coppin  v.  Coppin,  2  P.  Wms.,  292  ;  0/v  v. 
Kaincs,  2  Ves.  sen.,  194  ;  Brisbane  v.  Dacres,  5  Taunt.,  144  ;  Skijring 
V.  Greenivood,  4  Barn.  S,'  Cress.,  281.) 

Where  a  party  entitled  to  a  legacy,  under  a  will,  has  a  claim  against 
the  testator,  which  he  conceals  from  the  executor  until  alter  he  has 
received  the  legacy,  he  cannot  afterv\^ards,  in  an  action  against  the  ex- 
ecutor, object  that  the  amount  of  the  legacy  was  not  paid  in  a  due 
course  of  admini.stration. — Stroud  v.  Stroud,  7  Manning  ^-  Granger's 
R.,  p.  417.     (1846.) 

A  pecuniary  legatee  is  entitled  to  be  paid  in  fuli,  out  of  a  dividend 
payable  on  a  proof  made  in  respect  of  a  devastavit  committed  by  a 
bankrupt,  who  is  executor  and  residuary  legatee. — In  West,  2  Mon- 
tagu, Deacon  ^  Degex,  R.,  /;.    6l3.     (1846.) 

LEGACY— COSTS. 

In  a  suit  for  administering  a  testator's  estate,  a  legacy  was  claimed 
by  two  legatees,  adversely  to  each  other — Held  that,  as  the  question 
arose  on  the  testator's  will,  the  costs  must  be  borne  by  his  estate,  and 
not  by  the  legacy. —  Wilson  v.  Squire,  13  Simons,   R.,  p.  212.  (1846.) 

{Blower,  cited  Crogan  v.  Baines,  7  Simons  40  ;  Ripley  v.  Moysey^  1 
Keen.,  578. 

Wood,  contra,  cited  Jewowr  v.  Jenour,  10  Vvs.,  562  ;  Augeil  v.  Davis, 

4  Mylnc  &c  Craig,  360.) 

LEVY. 

It  is  well  settled  that  a  levy  on  sufficient  property  changes  the  title 
and  discharges  the  defendant.  Where  a  levy  has  been  made  the  law 
will  presume  that  the  officer  sold  the  property. 

If  the  officer  levy  on  sufficient  property  and  waste  it,  it  will  still  be 
a  satisfaction  of  the  judgment. — KersJuno  v.  Merchants'  Bank  of  New 
York,  7  Howard's  Miss.  R.,  p.  386.     (1844.) 
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LEX  LOCI. 

A  contract  must  be  governea  by  the  law  of  the  place,  where  it  is  to 
be  performed. "Si^ec^v.  Dodge,4  Smedes  Sf  Marshall's,  R.,p.  667.(1845.) 

LIBEL. 

In  an  action  for  libel,  the  form  of  an  advertisement  charging  the 
plaintiff  with  fraud,  and  offering  a  i  award  for  his  apprehension,  evi- 
dence having  been  given,  with  the  consent  of  the  defendant's  counsel, 
of  arrests  of  the  plaintiff  in  consequence  of  the  advertisement,  after 
the  commencement  of  the  action,  it  was  held,  that  the  defendant  could 
not  afterwards  complain  that  the  judge,  in  his  summing  up,  did  not 
expressly  tell  the  jury  that  they  were  not  to  take  those  arrests  into  their 
consideration  in  estimating  the  damages  for  the  libel. — Goslin  v.  Corry, 
7  Manning  Sf  Granger's  R.,  p.  342.     (1846.) 

The  publication  of  a  libel  is  actionable,  though  the  defendant  had 
the  libellous  statement  from  another,  and  gave  the  name  of  the  author 
in  the  publication. —  Clarkson  v.  McCarty,  5  Blackford's  R.,  p.  574. 
(1844.) 

(Dewey,  J.,  cited  De  Crespigny  v.  IVellesley,  5  Bing,  392 ;  Dole  v. 
Lyon,  10  J.  R.,  447.) 

LIBEL— EVIDENCE. 

In  an  action  for  a  libel,  evidence  that  the  plaintiff's  general  character 
was  bad  when  the  libel  was  published,  is  admissible  under  the  general 
issue,  in  mitigation  of  damages,  although  the  defendant  has  filed  a 
plea  of  justification,  in  addition  to  the  general  issue. — Stone  \ ^  Var- 
ney,  7  Metcal/'s  R.,  p.  86.     (1845.) 

Trespass  upon  the  case  for  a  libel  alleged  to  have  been  published  by 
the  defendant,  in  a  newspaper,  imputing  to  the  plaintiff  "  heartless 
cruelty  towards  his  child."  The  defendant  pleaded  the  general  issue, 
(which  was  joined,)  and  filed  the  following  specification  of  defence : 
"  If  the  plaintiff  shall  prove  that  the  defendant  ever  printed  or  pub- 
lished the  matter  set  forth  in  plaintiff's  declaration,  alleged  to  be  libel- 
lous, the  defendant  will  offer  to  prove,  in  justification,  that  the  charges 
contained  in  said  alleged  libel,  are  true."  Trial  in  the  court  of  com- 
mon pleas  before  Warren,  J.,  who  reported  the  case,  as  follows  : 

"  The  publication,  by  the  defendant,  of  the  matter  set  forth  in  the 
plaintiff's  declaration,  was  admitted,  and  the  defendant  offered  evi- 
dence, in  justification,  tending  to  prove  the  truth  of  the  charges  therein 
made.  The  defendant  then  offered  to  show,  in  mitigation  of  d-amages, 
that  before  the  publication  of  the  alleged  libel,  the  general  reputation 
of  the  plaintiff,  in  the  community,  as  a  man  of  moral  worth  was  bad. 
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The  evidence  was  objected  to  by  the  plaintiff  and  rejected  by  the  court. 
The  plaintiff  then  introduced  evidence  for  the  purpose  of  rebutting 
the  evidence,  introduced  by  the  defendant,  as  to  the  truth  of  said 
charges. 

In  this  state  of  the  trial,  the  court,  upon  the  motion  of  the  defendant, 
reconsidered  its  decision  rejecting  the  evidence  aforesaid.  The  plain- 
tiff still  objected,  that  the  evidence  vi^as  incompetent;  and  further  ob- 
jected that  the  court  could  not  legally  exercise  any  discretion  as  to  the 
order  of  proof;  and  that,  if  competent  at  any  time,  the  evidence 
could  not,  under  any  circumssances,  be  introduced  in  this  stage  of  the 
proceeding.  The  court  overruled  both  objections,  and  admitted  the 
testimony,  which  was  replied  to  by  the  evidence  on  the  part  of  the 
plaintift. 

A  verdict  was  rendered  for  the  plaintiff  with  nominal  damages.  To 
the  ruling  aforesaid  the  plaintiff  excepted." 

B.  F.  Butler  for  the  plaintiff.  After  a  plea  in  justification,  the 
evidence  which  was  received  was  not  admissible. — Douglass  v.  Touseyf 
2  Wend,  352  ;  Skinner  v.  Powers,  1  Wend.,  451 ;  Paddock  v.  Salis- 
bury, 2  Cow.,  811;  Earl  of  Leicester  v.  Walter,  2  Campb.,25i  ;  Bailey 
V.  Hyde,  3  Conn..,  463  ;  Wyatt  v.  Gove  Holt,  N.  P.  299.  All  previous 
contrary  decisions  and  dicta,  in  the  English  courts,  were  overruled  in 
Jones  V.  Stevens,  11  Price,  235.  A  notice  under  our  practice,  since 
special  pleading  was  abolished,  that  the  defendant  will  give  evidence 
in  justification,  restricts  him  to  the  line  of  evidence  to  which  he  would 
have  been  confined  under  a  plea  in  justification. 

The  2?oint  presented  to  the  court  in  this  case  has  never  been  decided 
in  this  commonwealth.  It  has  been  discussed  in  the  following  cases  : 
Larned  v.  Buffington,  3  Mass  546  ;  Wolcott  v.  Hall,  6  Mass.,  51  ;  Ross, 
Lapham  14  Mass.,  275 ;  Alderman  v.  French,  1  Pick.,  19  ;  Bodwell 
T.  Swan  3  Pick.,  376  ;  Commonwealth  v.  Snelling,  15  Pick.,  344. 

J.  G.  Abbott,  for  the  defendant.  The  question  is,  whether  the 
defendant,  under  the  general  issue,  can  give  evidence  in  mitigation  of 
damages  of  the  plaintiff's  bad  character,  though  a  justification  is  set 
forth  in  the  specification  of  defence.  Where  the  general  issue  alone 
is  pleaded,  such  evidence  i«  admissible.  In  Foot  v.  Tracy,  1  /.  R., 
46,  only  four  of  the  judges  gave  an  opinion  on  this  point,  and  they 
were  equally  divided.  But  in  the  subsequent  case  of  Springstein  ▼. 
Field,  Anthon,  185,  Spencer  J.,  who  gave  no  opinion  in  the  former  case, 
said  he  had  no  doubt  that  the  evidence  was  admissible.  See  also  2 
Stark  on  Ev.,  369,  878,  and  cases  cited  in  the  notes;  Greenl.  on  Ev., 
tec.  55  ;  Stark  on  Slander,  461 ;  Ridley  v.  Perry,  4  ShepUy,  22  ;  od- 
well V.' Swan,  3  Pick.,  376;  Commonwealths.  Snelling,  15  Pick.,  344. 

If  such  evidence  was  even  inadmissible  by  the  law  of  this  common- 
wealth, when  a  plea  in  justification  was  added  to  the  general  XM\xe, 
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that  law  was  altered  by  Statute  of  1826,  chap.  107,  see.  2,  which  was 
re-enacted  by  Rev.  Stat.,  chap.  100,  sec.  18,  19. 

The  opinion  of  the  court  was  delivered  at  October  term,  1844  by 

Dewey  J.  The  first  question  raised  in  this  case  is,  whether  the  de- 
fendant can,  in  an  action  of  slander,  under  the  general  issue  accom- 
panied with  a  n(»tice  that  the  defendant  will  offer  evidence  to  establish 
the  truth  of  the  charge,  in  justification,  give  in  evidence  the  general 
character  of  the  plaintiff  in  mitigation  of  damages.  This  question  is 
not  new,  but  one  that  has  often  arisen  and  been  the  subject  of  consider- 
ation. It  was  much  discussed  in  the  case  of  Fo  otv.  Tracy,  1  J.  R.,  46, 
where  it  arose,  however,  under  the  single  plea  of  the  general  issue, 
but  was  not  decided  ;  the  members  of  the  court  who  gave  opinions, 
being  equnlly  divided.  Kent  df  Thompson,  Js.,  were  for  its  admis- 
sion. Livingston  Sf  Tompkins,  contra.  In  a  later  case,  repor- 
ted in  Anihon,  185,  Springstein  v.  Field,  Spencer,  J.,  took  occa- 
sion to  refnark  that  he  had  no  doubt  about  the  admissibility  of 
the  evidence  offered  in  the  case  of  Foot  v.  Tracy,  but  for  par- 
ticular reasons  connected  with  that  case,  he  forbore  to  express  any 
opinion  on  the  hearing  of  the  same.  In  Paddock  v.  Salishury,  2  Cow., 
811,  the  question  came  again  before  the  Supreme  Court  of  New  York, 
when  it  was  held  that  evidence  of  general  character  was  admissible  in 
mitigation  of  damages,  under  the  general  issue,  which  was  the  only 
plea  filed  in  that  case. 

This  case  was  much  considered  in  the  case  of  Root  v.  King,  7  Cow., 
613.  The  court  there  held  that  public  reports  of  the  facts  stated  in 
the  libel,  were  inadmissible  as  evidence  in  mitigation  of  damages, 
where  a  plea  in  justification  had  been  filed,  alleging  the  truth  of  the 
matter  sUted  in  the  libel  ;  but  they  also  held  that  the  general  character 
of  the  plain!  iff  was  put  in  issue  in  an  action  of  slander,  without  regard 
to  the  pleading  or  notice  of  defence  on  the  part  of  the  defendant. 

Savage,  C.  J.,  says,  •'  Under  any  circumstances,  the  defendant  may 
show  that  the  plaintifTs  reputation  has  sustained  no  injury,  because  he 
had  no  reputation  to  lose.  The  rule  is  admitted  that  the  general 
character  may  be  attacked,  because  this  is  relied  upon  as  the  ground 
of  damages,  and  the  plaintiff  is  supposed  at  all  times  to  be  prepared 
to  sustain  his  general  character."  See  also  Inman  v.  Foster,  8  Wend,, 
602.  Mr,  Greenleaf,  in  his  Treatise  upon  Evidence,  vol.  1,  sec.  55, 
says,  "  Whether  evidence  impeaching  the  plaintifTs  general  character 
is  admissible  in  an  action  of  slander,  as  affecting  the  damages,  is  a 
point  which  has  been  much  controverted,  but  the  weight  of  authority 
is  in  favor  of  admitting  such  evidence."  In  2  Stark,  Eik,  369,  it  is 
.said  that  in  actions  of  slander,  where  the  defendant  has  not  justified, 
evidence  of  the  plaintiff's  bad  character  is  admissible  in  reduction  of 
damages ;  and  in  page  878,  the  author  says,  "  general  evidence  of 
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bad  character  seems  to  be  admissible,  although  the  defendant  has 
justified  that  the  imputation  is  true,  for  if  the  justification  should  fail, 
tl)e  question  as  to  the  quantum  of  damages  could  still  remain."  And 
such  evidence  has  been  held  admissible  in  North  Carolina,  Ohio,  and 
Kentucky,  when  a  justification  and  the  general  issue  are  both  pleaded. 
—  Vick.  V.  Whitfield,  2  Hayw.,  222;  Dewit  v,  Greevfield,  5  Ham.  275  ; 
Eastland  v.  Caldwell.,  2  Bibb.,  21  ;  Calloway  v.  Middhton,  2  A.  K. 
Marsh.  372.     See,  also.  Sawyer  v.  Hopkins,  9  Sktpley,  2G8. 

In  New  York,  as  before  seen,  such  evidence  has  been  admitted 
where  the  general  issue  has  been  the  only  plea.  So  in  Connecticut, 
Pennsylvania,  South  Carolina,  and  New  Hampshire — Brunson  v. 
Lynde,  1  Root,  35^;  Austin  v.  Hanchtt,  2  Root,  148;  Henry  \.  Nor- 
wood, 4  Watts,  347  ;  Bvford  v.  Mo.  Luny,  1  Aott  SfMcQjrd,  26«  ;  Saw- 
yer V,  E/fert,  2  Nott  Sf  McCvrd,  /ill  ;  Lamos  v.  Snell,  6  N.  Hump., 
413  ;    Waters  v.  Jones,  3  Porter,  442. 

In  our  own  cases  we  shall  find  that  the  general  principles  stated  in 
Lamed  v.  Buffinton,  3  Mass.,  546,  bear  upon  this  question.  The  precise 
question  of  the  competency  of  evidence  touching  the  plaintiff's  moral 
character  was  there  waived,  as  no  such  evidence  was  embraced  in  the 
proposed  proof.  But  it  was  ruled  that  it  was  competent  to  give  in 
evidence  the  plaintiff's  rank  and  condition  in  life,  either  on  the  general 
issue,  or  a  traverse  of  a  justification  ;  and  the  reasons  assigned  are, 
that  "  the  degree  of  injury  the  plaintiff  may  sustain  by  the  slander, 
may  very  much  depend  on  his  rank  and  condition  in  society,"  and  also 
that  "  it  is  a  fact,  in  its  nature,  of  general  notoriety."  In  Wthott  v. 
Hall,  6  Mass.,  518,  in  which  there  was  a  justification  pleaded,  evidence 
was  offered  in  mitigation  of  damages,  of  spmral  rejnrrts  that  the  plain- 
tiff had  been  guilty  of  the  crime  imputed  to  him  in  the  slanderous 
words.  This  was  rejected  ;  but  it  was  said  by  the  court  that  evidence 
of  general  bad  character  may  be  considered  by  the  jury  ;  "  for  the 
worth  of  a  m^W?,  general  reputation  among  his  fellow-citizens,  may 
entitle  him  to  large  damages  for  an  attempt  to  injure  it,  which  he 
ought  not  to  obtain  if  his  character  is  of  little  or  no  estimation  in 
society."  The  principle  here  settled  seems  to  be,  that  particular  re- 
ports, injurious  to  one's  reputation,  are  to  be  rejected,  but  a  bad 
general  character  may  be  shown  in  mitigation  of  damages  ;  and  this, 
though  a  justification  be  pleaded.  Aldei  man  v.  French,  1  Pick.,  1,  went 
no  farther  than  to  hold  that  evidence  of  a  general  report  that  the  plain- 
tiff had  been  guilty  of  the  crime  imputed  to  him,  could  not  be  receiv- 
ed in  mitigation  of  damages.  In  Ross  v.  Lapham,  14  Mass.,  279,  which 
was  an  action  on  the  case  for  slanderous  words,  charging  the  plaintiff 
with  perjury,  and  in  which  the  court  held  it  incompetent  to  offer  in 
evidence,  in  mitigation  of  damages,  that  the  plaintiff  was  an  atheist, 
yet  it  was  assumed  that  by  commencing  an  action  of  slander,  "  the 
plaintiff  put  his  general  reputation  at  issue."  See  also,  Commonwealtk 
V.  Snellinfr,  15  Pick.,  344,  which  seems  to  recognize  the  same  principle. 
In  Bodwell  v.  Swan,  3  Pick.,  378,  while  it  was  held  that  reports  of  par- 
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ticular  facts  were  inadmissible,  it  was  declared  as  the  rule  of  law,  that 
*'  the  general  bad  character  of  the  plaintiff  may  be  shown,  because 
he  relies  upon  its  goodness  before  calumiii;ited,  as  the  principal  ground 
of  damages.  A  fair  character  has  been  maliciously  attacked,  and  the 
law  will  repair  the  mischief  by  damages;  but  to  a  reputation  already 
soiled  the  injury  is  small." 

The  English  doctrine,  as  stated  in  Earl  of  Leicester  v.  Walter,  2 
Campb.,  251  ;  and  1  Made  S^  Selw.,  284,  seems  to  go  further  than 
these  doctrines,  and  to  authorise  the  admission  of  mere  public  reports 
that  the  plaintiff  was  guilty  of  the  crime  imputed  to  him  by  the  defend- 
ant. See  also,  Richards  v.  Richards,  2  Mondy  Sf  Rob.,  557  ;  3  Stephens^ 
N.  P.,  2578.  But  this  rule  has  not  pievailed  with  us,  and  is  supposed 
by  Mr.  Justice  Jackson,  in  his  opinion  in  Alderman  v.  French,  1  Pick., 
l,to  have  been  only  intended  as  an  admission  of  evidence  of  the  general 
reputation  and  standing  of  the  plaintiff.  In  this  view,  they  would 
bear  upon  this  question.  As  admissions  of  reports,  we  should  reject 
them  as  authority. 

It  is  said  that  the  more  recent  English  cases  seem  to  consider  evi- 
dence of  general  bad  character  as  irrelevant,  and  therefore  as  inadmis- 
sible. It  would  seem,  from  the  report  of  the  case  of  Cornwall  v. 
Richardson,  1  Ryan  <Sf  Moody,  305,  that  evidence  of  general  good 
character  was  held  not  to  be  admissible  for  the  plaintiff,  where  the 
defendant  had  filed  special  pleas  of  justification,  as  well  as  the  general 
issue  ;  and  the  presiding  judge  seems  to  have  assumed  that  such  evi- 
detice  was  not  competent  to  either  party.  This  decision  is  directly 
opposed  to  the  case  of  Harding  v.  Brooks,  5  Pick.,  244.  In  Jones 
V.  Stevens,  11  Price,  255,  which  contains  much  reasoning  against  the 
competency  of  such  evidence,  the  question  arose  upon  a  plea  in  justi- 
fication, containing  general  allegations  against  the  plaintiff's  character, 
and  the  real  question  was,  whether  it  was  competent  to  support  the 
plea,  and  disprove  the  declaration  by  producing  evidence  that  the 
general  character  of  the  plaintiff,  as  an  attorney,  was  bad.  This  is  the 
view  taken  of  that  case  by  Mr.  Greenleaf,  in  his  note  to  sec.  55,  of 
the  first  volume  of  liis  treali.se  on  evidence. 

The  review  of  the  adjudicated  cases,  and  particularly  the  decisions 
intliis  commonwealth,  and  in  the  Stale  of  New  York,  seems  necessarily 
to  lead  to  the  conclusion  that  evidence  of  general  bad  character  is 
admissible  in  mitigation  of  damages.  That  it  is  so  where  no  justifi- 
cation has  been  pU;aded,  seems  to  be  every  where  sanctioned,  unless  a 
contrary  «»pinlon  is  found  in  the  recent  English  decisions  to  which  I 
have  alluded.  Su<(geslions  have  been  made  in  some  of  the  cases,  that 
such  evidence  was  not  admissible  where  the  defendant  pleaded  the 
truth  in  justification.  But  upon  principle,  this  distinction  I  apprehend, 
will  be  found  unttnabio.  There  is  doubtless  a  class  of  cases  where 
the  derendant,  by  pleading  the  truth  in  ju.stification,  m;iy  deprive  him- 
self of  a  defence  upon  which  he  might  have  relied,  if  he  had  pleaded 
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the  nalceJ  ,s;eneral  issue  ;  as  that  the  words  were  spoken  in  passion  in 
giving  tlie  character  of  a  servant,  tVc.  In  such  cases,  the  very  fact  of 
pleading  a  justification,  and  putting  upon  tlie  reci>rd  an  allegaiioii  of 
the  truth  of  the  words,  has  been  sujiposed  to  take  away  the  defence 
of  the  cliaracter  above  alluded  to.  But  under  our  statutes — Rrr.  Kfat., 
cliap.  100,  *fc.  18,  19 — perhaps  even  this  rule  may  be  coijsi<lered  as 
modified,  and  indeed  effectually  changed.  By  sec.  IS,  it  is  i  rovided 
that  matter  in  one  plea  shall  be  no  evidence  in  another;  and  by  sec. 
19,  that  a  plea  in  justification  in  slander,  that  the  words  spoken  were 
true,  shall  not  be  proof  of  malice. 

The  reasons  which  authorize  the  admission  of  this  species  of  evidence, 
under  the  plea  of  general  issue  seem  alike  to  exist,  and  to  re(|uue  its  ad- 
mission where  a  justification  has  been  pleaded,  but  the  defendant  has 
failed  in  sustaining  it.  It  is  not  offered  in  eithercase  as  sustaining  the  justi- 
fication or  making  out  the  defence,  but  is  solely  applii:able  to  thecjues- 
tion  of  damages.  I  agree  with  iMr.  Justice  T/iotu/isoii,  in  iiis  opinion, 
as  stated  in  Foot  v.  Tracy,  I  ./.  /?.,  46,  that  "  it  cannot  j)e  ju.-t,  tliat  a 
man  of  infamous  character  should,  for  the  sanie  libelous  matt-r.  be 
entitled  to  equal  damages  wit(.  the  man  of  unblemished  reputation  ; 
yet  such  must  be  the  result,  unless  character  be  a  proper  subject  of 
evidence  before  a  jury."  Lord  Ellenborougk,\n  1  Muule  &  Sc/tr.,2SQ, 
also  says,  "certainly  a  person  of  disparaged  fame  is  not  entitled  to 
the  same  measure  of  damages  with  one  whose  character  is  unblem- 
ished ;  and  it  is  competent  to  sh(>w  that  by  evidence  " 

The  theory  of  trials  is,  that  the  jury  are  to  decide  solely  upon  the 
evidence  before  them.  If  so,  they  surely  caimot  make  the  distinction 
between  a  plaintiff  of  good  name  and  fame,  and  one  who  is  really 
infamous,  unless  evidence  of  this  fact  is  allowed  to  i)e  given.  Cases 
often  occur  wheie  the  jury  are  entire  strangers  t<»  the  parties,  and  if 
not  so  they  ought  not  to  act  upon  the  statementsof  any  of  their  fellows, 
given  in  the  jury-room,  and  not  under  the  sanction  of  a>i  oath.  There 
seems  to  be  no  alternative  but  to  admit  this  species  of  evidence,  and 
this  as  well  where  there  is  a  justification  pleaded,  as  where  the  de- 
fence :s  on  the  general  issue  alone.  In  the  foru'.er  ca.se.  the  evidence 
is  to  be  applied  solely  to  the  que.stion  of  damages  ;  and  it  wotdd  be 
the  duty  of  the  court  to  advise  the  jury  that  it  could  not  be  used  to 
sustain  the  justification,  but  was  properly  infrf)duced  because  both 
questions  were  before  them,  and  if  the  justification  failed,  upon  the 
evidence  applicable  thereto,  they  would  consider  the  evidence  of  the 
character  of  the  plaintiff",  in  asse.ssing  damages  f.-rthe  injury  occasioned 
by  the  defamatory  words,  but  Jor  other  piirpo.ws  the  evidence  would 
be  irrelevant.  This  evidence  should  be  confined  to  the  general  char- 
acter of  the  plaintiff;  as  it  existed  before  the  publication  of  the  slander- 
ous words. 

We  think  the  objection  as  to  the  time  when  this  testimony  was 
admitted,  in  the  present  caRe,  is  of  no  avail,  and  that  the  ruling  was 
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not  objectionable  on  that  account.     It  was  competent  for  tbe  presiding 
judge  to  admit  tbe  evidence  of  that  stage  of  the  cause. 

Judgment  on  the  verdict. 

LIEN. 

A  lien  cannot  arise,  where  from  the  nature  of  the  contract,  between 
tbe  parties,  it  would  be  inconsistent  with  the  express  terras  or  the  clear 
interest  of  the  contract. — Randel  v.  Brown,  2  Howard's  U.  S.  R.,  p* 
406.     (1845.) 

(Mr.  Justice  McKinley,  cited,  Story  on  Agency,  73,  74,  75  ;  Lamprier 
V  Pasley,  2  T.  R.,  485  ;  Cranston  v.  Philadelphia  Ins.  Co.,  5  R'>n.,  538  ; 
Tamo  V.  Bethune,  2  Desau,  285  ;  Jarvis  v.  Rodgers.,  15  Mass. ,2%^  ;  Wey- 
mouth V.  Bowyer,  1  Ves.  Jan.,  416  ;  Taylor  v.  Robinson,  8  Tauit.,  648; 
Gray  v.  Wilson,  9  Watts,  512;  Madden  v.  Kempster,  1  Camp.,  12  j 
Crockford  v.  Winter,  2  Camp.,  124.) 

"Where  a  debtor  deposits  a  title  deed  with  his  creditor,  as  security 
for  a  debt,  the  interest  which  the  creditor  thereby  acquires  in  the  deed 
may  be  assigned  by  him  to  a  third  person. — Hobson  v.  Wetland,  3 
Moody  4-  Robinson's  R.,  p.  342,     (1844.) 

The  bankrupts  employed  the  petitioners  as  their  brokers  for  the  sale 
of  East  India  produce,  and  the  brokers  accepted  bills  to  a  large  amount 
in  favor  of  the  bankrupts,  on  the  credit  of  goods  depos'ited  with  them 
for  sale,  and  the  bills  of  lading  for  goods  shipped  and  consigned  from 
India  to  the  bankrupts.  On  the  14th  OctoDoi",  the  bankrupts,  being 
then  in  full  credit,  proposed  to  the  brokers  to  accept  bills  in  their  favor 
to  the  amount  of  ^3,000,  and  to  induce  them  to  do  so,  informed  them 
that  a  cargo  of  oil  was  consigned  to  the  bankrupts  from  Bombay  by 
the  ship  Majestic,  which  they  intended  to  place  in  the  broker's  hands 
for  sale,  and  undertook  to  hand  over  to  them  the  bill  of  lading  when 
received.  On  the  24th  October  a  fiat  was  issued  against  the  bankrupts, 
and  the  bill  of  lading  came  to  the  possession  of  the  assignees.—  Held, 
that  the  brokers  were  entitled  to  have  the  bill  of  lading  deliveied  up 
to  them,  and  had  a  lien  upon  the  cargo  of  oil  for  the  general  bilance. — 
In  the  matter  of  Evans,  et.  al.,  3  Montagu,  Deacon  5^  Degex,  R.,  p.  74. 
(1845.) 

Where  two  persons  have  a  lien  on  the  same  piece  of  property  which 
is  not  sufficient  to  satisfy  both,  and  one  has  a  lien  for  his  drlit  n  an- 
other piece  of  property,  he  must  exhaust  the  latter  before  he  can  tesort 
to  tbe  common  fund.— Trowbridge  v.  Harleston,  1  Walkers  Ch.  H.,  p. 
185.     (1845.) 

In  a  lien  for  supplies  or  repairs  to  a  domestic  vessel,  the  admiralty 
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jurisdiction  depends  upon  the  local  law  of  the  particular  state  where 
they  are  made  ;  but  (piestions  of  lien  upon  a  foreign  vessel  are  gov- 
erned by  the  general  maritime  law,  and  not  by  the  local  law  of  any 
state. —  The  Barque  C/msan,  2  Stori/s  R.,p.  455.     (1845.) 

LIEN  OF  ATTORNEY. 

An  attorney  at  law  has  a  lien  on  money  which  he  has  collected,  for 
the  amount  due  him  in  the  particular  case  in  wliich  it  was  received,  but 
not  for  any  general  balance  due  him  for  professional  services  rendered 
in  other  cases. — Pope  v.  Armstrong,  3  Smedes  Sf  MarsJtall's  R.,  p.  214. 
(1845.) 

This  was  a  motion  made  in  the  circuit  court  of  Yazoo  county,  by 
William  E.  Pugh,  purchaser  at  the  sale   of  the  effects  of  Philip  P. 
Pope,  a  batikrupt,  against  F.  T.  Grayson,  surviving  partner  of  Gray- 
Bon  &  Griffin,  to  pay  over  the  money  collected  by  Grayson  &  Griffin 
in  the  case  of  Philip  B.  Pope  v.  James  Armstrong.  Upon  the  trial  of  the 
motion,  the  facts  were  agreed  by  the  parties,  to  wit :  '•  That  the  amount 
of  money  collected  of  James  Armstrong  was  !$210  60  ;  that  this  claim, 
with  others,  was  placed  in  the  hands  of  Grayson  &  Griffin,  attorneys, 
for  collection,  by  Pope  before  he  filed  his  petition  in  bankruptcy.    Pope 
placed  this  claim  in  his  schedule  as  a  judgment,  without  stating  any 
lien  or  incumbrance  to  be  on  it.  Grayson  &  Griffin  received  the  money 
in  this  case  in  C^jtober,  1843,  after  Pope  had  received  his  certificate  of 
discharge,  and  after  his  effects  had  gone  into  the  hands  of  his  assignee 
in  bankruptcy.     The  assigjiee  advertised  and  sold  the  claim,  among 
others  on  the  first  Monday  in  November,  1843,  at  the  court  house  door 
in  the  town  of  Benton,  without  giving  notice  of  any  lien,  and  William 
E.  Pugh  became  the  purchaser,  and  received  an  assignment  thereof 
from  Pope's  assignee  in  bankruptcy.     Grayson  lives  about  four  miles 
from  Benton,  and  knew  of  the  sale  of  Pope's  effects,  but  was  not  pre- 
sent at  the  time  of  sale,  and  did  not  know  said  claim  had  been  pur- 
chased by  Pugh  until  he  was  called  on  by  Pugh  for  the  money.  Grayson 
&  Griffin  gave  no  notice,  either  before  the  sale  of  said  claim,  or  before 
the  purchase  money  had  been  paid  by  Pugh,  of  any  lien  on  said  judg- 
ment against  Armstrong,  or  the  money.  But  Grayson  did  give  Pugh  no- 
tice of  his  lien  before  the  entering  of  this  motion,  though  after  Pugh  had 
called  on  him  for  the  money.   Pugh  purchased  without  any  knowledge 
of  any  lien  or  claim  set  up  to  this  judgment,  or  money,  by  Grayson  or 
any  other  person.     Grayson  now  claims  to  retain  the  money  collected 
in  this  case,  upon  the  ground  that  he  had  a  right  to  retain  it  in  payment 
of  a  general  balance  due  him  by  Pope,  for  professional  services  ren- 
dered before  Pope  became  a  bankrupt.     The   general  balance  due 
Grayson  &  Griffin  is  admitted  to  be  more  than  this  claim  and  is  unpaid. 
'  ■()oii  this  statement  of  facts,  the  court  overruled  the  motion,  and  de- 
cided that  Grayson  had  a  right  to  retain  the  money  collected  in  this 
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cise,  in  satisfaction  of  the  general  balance  due  him  by  Pope  before  he 
became  a  bankrupt.     And  the  plaintiff  appealed  to  this  cOurt. 

William  E  Pugh  for  appellant. 

In  the  dete'^mination  of  this  cause,  two  questions  arose  fot  the  con- 
sideration of  the  court. 

1.  Has  an  attorney  the  right  to  retain  money  collected  after  the 
debt  has  been  assigned  by  the  plaintiff  for  a  valuable  consideration,  in 
payment  of  a  general  balance  due  the  attorney  by  the  plaintiff  before 
the  assignment  ? 

2.  If  he  has,  would  not  the  fact  of  the  claim  in  the  hands  of  the  at- 
torney having  vested  in  the  assignee  in  bankruptcy  of  the  plaintiff, 
and  he  having  sold  the  same  with  the  knowledge  of  the  attoiney  of  the 
assignment  in  bankruptcy,  and  the  sale  of  the  assignee  without  notice 
from  the  attorney  of  his  claim  or  lien,  be  sufficient  to  raise  the  lien  of 
the  attorney  as  against  the  purchaser  without  notice  1 

On  the  first  point.  It  has  been  ruled  in  England,  that  an  attorney 
has  the  right  to  retain  the  papers  of  clients  until  a  general  balance  due 
is  paid.  But  the  duties  and  liabilities  of  an  attorney  there,  are  entirely 
different  from  what  they  are  here.  It  is  thus  ruled  there,  because  the 
attorney  is  bound  for  the  costs  of  the  suits  prosecuted  by  him  for  his 
client  Here  there  is  no  such  liability  resting  upon  the  attorney,  and 
the  reason  of  the  rule  having  ceased,  the  rule  itself  should  cease. 

If  such  were  the  law  here,  the  client  would  be  almost  deprived  of  tho 
use  and  benefit  of  his  property  in  the  hands  of  his  attorney.  He  could 
use  it  in  no  other  way  than  as  mortgaged  property.  He  could  not 
control,  transfer,  or  assign  his  choses  in  the  hands  of  his  attorney,  nei- 
ther would  his  receipt  to  the  defendant  of  a  judgment  discharge  him, 
nor  would  a  sheriff  be  justified  in  paying  over  to  the  plaintiff  moneys 
collected  by  him.  But  1  cannot  find  any  case  in  which  the  judicial 
tribunals  of  this  country  have  sanctioned  the  law  as  ruled  in  England, 
but  the  reverse  has  often  been  determined. — Lann  v.  C/turch,  4  Madil., 
391;  The  People  v.  Hcndenburg,  8  Jolmson2Z5;  3  Cai7ies,  161;  St. 
John  V.  Deifcndorf,  12  Wend.,  261  ;  and  Philip  v.  -SV^;^^,  2  Edw., 
108,  are  cases  in  point,  and  if  I  do  not  misunderstand  the  language 
of  his  Honor  who  delivered  the  opinion  of  the  court  in  the  Case  ot 
Harney  v.  Demoss,  3  IIo2oard,  174,  this  court  has  already  exptessly  de- 
termined this  question. 

But  if  an  attorney  in  this  state  has  a  lien  upon  the  papers  of  his 
client  in  his  hands  for  general  balances — which  1  cannot  think  the  facts 
of  this  case  show  such  neglect,  or  laches  on  the  part  of  the  attorneys,  as 
would  raise  their  lion  or  preclude  them  from  enforcing  it — they  have, 
by  concealing  their  secret  lien,  or  neglecting  to  iiotily  the  assignee, 
or  when  they  knew  this  claim  was  to  be  sold,  neglectinu  or  refusing 
to  give  notice  of  their  lien,  placed  themselves  in  the  condition  of  one 
who  stands  by,  and  sees  his  property  sold  by  another    and  go  into  the 


186  LIEN   OP   ATTORNEY. 

hands  of  an  innocent  purchaser,  without  disclosing  his  interest  in,  or 
titln  to,  the  property  sold. 

Upon  eiiiier  point  I  think  the  Judge,  who  tried  this  motion  below, 
erred  in  overruling  it,  and  that  the  attorney,  Grayson,  should  have 
been  compelled  to  pay  over  to  the  purchaser  the  money  collected  with 
interest  from  the  time  of  entering  the  motion. 

Cliarles  E.    Mount,  for  appellee. 

By  a  case  agreed  the  following  seems  to  be  the  material  facts  of  the 
case  : 

The  appellee,  Grayson,  the  attorney  of  Pope,  collected  on  this  judg- 
ment Si  10  60,  in  October,  1S43,  which  with  other  claims,  had  been 
placed  in  iis  hands  as  attorney,  by  said  Pope,  prior  to  the  filing  his 
(Pope's)  petition  to  be  declared  a  bankrupt.  Pope  placed  this  judg- 
ment in  Iiis  schedule,  without  noticint;  any  lien.  Grayson  received  the 
money  after  Popo's  discharge,  and  after  his  assignee  had  received  his 
effects.  The  assignee  afterwards  advertised  and  sold  the  said  judg- 
mefit  on  the  1st  of  November,  1843,  without  giving  any  notice  of  lien, 
and  Pu'.ili,  the  ap|iellant,  purchased  and  received  from  the  assignee  an 
assigniiient  of  the  judofment.  Grayson  knew  of  the  sale.  Neither  he 
nor  his  paiiner  was  ])resent ;  nor  did  they  know  of  the  sale  of  this 
claim,  until  so  informed  by  Pugh  the  purchaser.  Grayson  resides  four 
miles  from  place  of  sale,  the  appellant  had  no  notice  of  lien,  until  he 
demanded  the  money,  and  appellee,  Grayson,  claims  to  retain  for  a 
general  balance  due  by  the  bankrupt  Pope,  to  him  Grayson,  as  an 
attorney,  greater  than  the  amount  received  by  him. 

We  contend,  that,  if  an  attorney  has  a  lien  for  a  general  balance, 
upon  the  papers,  moneys,  and  judgments  under  his  control,  and  in  his 
hands  iis  against  his  client,  before  bankruptcy,  the  same  is  not  des- 
troyed by  vesting  the  rights  of  the  bankrupt  by  operation  of  law  in 
the  assignee  — See  Owen  on  Bankruptcy,  86.  Nor  does  the  pur- 
chaser at  bankrupt  sale  acquire  any  better  right,  unless  the  lien  is  ex- 
pressly waived,  ashy  taking  other  security. —  Owen  on  Bankruptcy,  86. 

It  will  not  be  de;  ied  that  such  a  lien  in  favor  of  the  attorney  exists 
in  this  cnuntry  as  against  h  s  client  ;  nor  can  any  meaning,  or  con- 
struction of  the  act  of  Congress  of  1841,  be  given,  which  would  place 
the  assignee  in  bankruptcy  in  better  condition,  as  to  the  effects  of  the 
bankiu|>t   than  the  bankru[)t  was  before  the  decree. 

An  attorney  has  a  general  lien  against  his  client  for  his  costs  on  all 
the  pa[)erwith  which  he  is  entrusted  by  his  client,  and  upon  money  or 
upon  a  judgment  recovered  for  him. — Mont,  on  Lien,  59  ;  Ex  parte 
Neshilt,  2  Sr.h.  6f  Lf..,  279  ;  Ex  parte  Sterling,  16  Ves.,  529  ;  Ex  parte 
P.mhnlo't,  18    Ve.s.  382. 

The  general  and  settled  principle,  seems  to  be,  that  an  attorney  has 
a  li.n.  not  only  for  the  co.sts  in  the  particular  cause  ;  but  for  all  cost. 
—  Man',  on  IJen,  61  ;  Cr'<*«  on  Lien,  208  ;  Stevenson  v.  Blakelock,  1  M. 
lfS.,:'>:i5\    BiTtuslyy.  Powell  Amb.  102. 
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That  such  lien  also  operates  against  the  assignee  of  a  bankrupt. — 
See  Cross  on  Lien,  209  ;  Lambert  v.  Buckmaster,  2  B.  Sf  C,616  ;  4  D. 
(Sf  R.,  125,  S.  C. ;  Ex  parte  Bowdrn,  2  Dea.  Sf  Chilly,  182  ;  Ex  parte 
Bush,  7  Vin  ,  74  ;  Brown  v.  Heathcote,  1  Atk.,\QO  \  Mitdidlv.  Oldjield, 
4  T.  R.,  123  ;  Eden  on  Bankrupt  Law,  32  Law  Library,  299,  '^00  and 
will  attach  upon  funds  in  bankrupt  court.  See  Cross  on  Lien,  217, 
218.  But  the  lien  for  a  general  balance  extends  not  only  to  papers 
entrusted  to  his  care  for  costs  incurred  by  the  attorney,  but  also  to 
moneys  in  his  hands,  and  to  judgmenis  recovered  by  him.  See  Owen 
on  Bankruptcy,  87  ;  1  Doug.,  238  ;  I  M  .  Sf  S.,  240  ;  8  T.  R.,  69  ; 
Graham's  Prac,  61  ;  3  Esp.  268  ;  3  B.  ^  P.  485.  And  the  lien  seems 
to  extend  as  well  for  the  labor  and  services  bestowed  by  the  attorney. 
2  Wheeler's  Am.  Com.  Laiv.  Rep.,   26,  27,  28,  and  cases  there  cited. 

Let  us  inquire  what  the  purchaser  at  assignee's  sale  obtained.  Cer- 
tainly not  the  judgment, — because  that  was  satisfied,  and  the  assignee 
could  have  no  interest  in  a  satisfied  judgment.  He  had  a  right  to  the 
money  collected  by  the  attorney,  discharged  of  the  lien  of  the  attorney. 
But  it  is  not  pretended  that  the  money  in  the  hands  of  Grayson  was 
sold  ;  if  it  were  then  the  purchaser  must  have  had  full  notice  of  his 
lien,  because  such  liens  are  established  by  general  usage.  The  fact  of 
the  claim  being  collected,  and  the  money  being  in  the  hands  of  the  at- 
torney of  record,  should  have  put  the  party  purchasing  upon  inquiry  ; 
and  it  being  satisfactorily  shown,  that  the  lien  of  an  attorney  for  a  ge- 
neral balance  extends  to  the  papers,  moneys,  and  judgments  of  his 
client,  in  his  hands,  we  should  say  the  maxim  of  caveat  emptor  will 
fully  apply. 

But  we  answer  that  the  purchaser  at  bankrupt  sale  only  obtained  a 
right  to  all  surplus  which  might  remain  in  the  hands  of  the  attorney 
after  a  settlement  with  the  client.  The  assignee  in  bankruptcy  had  no 
greater  interest  vested  in  him  than  the  client  had,  and  the  assignee  of 
the  assignee,  obtained  no  more.  It  is  held,  that  a  purchaser  at  sheriff's 
sale  purchases  subject  to  the  equities  of  the  parties,  and  we  can  see 
no  distinction  upon  principle  between  such  purchaser  and  one  at  bank- 
rupt sale. 

But  we  think  the  authorities  cited  for  appellant,  do  not  militate 
against  the  principles  for  which  we  contend. — Lann  v.  Church,  4  Madd., 
391,  was  compromised,  and  what  the  Vice  Chancellor  said  was  mere 
dicta,  or  in  other  words,  an  excuse  for  laainess. — 8  Johnson,  335,  was 
a  settlement  made  between  plaintiff  and  defendant,  where  defendant's 
attorney  had  given  notice,  and  there  was  no  collusion,  and  the  settle- 
ment was  upheld;  we  do  not  think  it  in  point. — Pinder  v.  Morris,  3 
Caines,  365,  was  a  case  where  defendant  paid  to  plaintiff  without  no- 
tice of  attorney's  lien  and  without  collusion,  and  it  was  there  held,  the 
attorney  had  no  lien  while  the  money  is  in  defendant's  hands,  unless 
he  give  notice  to  defendant  not  to  pay  plaintiff.  It  cannot  apply 
here. 
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In  St.  JoJin  V.  Deifendorf,  12  Wend.,  261,  the  question  was,  whether 
an  attorney  has  a  lien  upon  his  clients  money  before  it  comes  into  his 
hands — for  which  we  do  not  contend. 

The  appellant  misunderstands  the  case  of  iZarwey  v.  Demoss,  3  How- 
ard, 174,  it  decides  no  principle  applicable  here.  That  was  a  motion 
by  an  attorney  against  the  sheriff,  wherein  the  attorney  insisted  upon 
the  sheriff  paying  over  the  money  to  him,  not  his  client,  and  as  the  sta- 
tute gives  the  motion  only  to  the  plaintiff,  Harney  mistook  his  remedy; 
as  to  the  third  ground  assumed  by  appellant,  that  the  laches  of  the  at- 
torney has  destroyed  his  lien,  the  concealment  alleged,  &c.,  we  refer 
to  that  part  of  the  bill  of  exceptions,  and  insist  that  the  facts  will  not 
bring  this  case  within  the  principle  contended  for,  viz  :  "  Thfft  the  at- 
torney stood  by  and  saw  the  sale  and  gave  no  notice  of  his  lien."  Now 
if  this  were  true  we  insist  that  a  purchaser  at  bankrupt  sale  does  not 
stand  in  the  same  attitude  as  a  purchaser  for  valuable  consideration 
without  notice ;  the  maxim  of  cavaet  emptor  applies,  and,  as  before 
remarked,  we  are  unable  to  perceive  any  difference  in  principle  be- 
tween a  purchaser  at  bankrupt  sale  and  a  purchaser  at  sheriff's  sale, 
both  being  conducted  by  officers  of  court ;  and  as  to  which  latter  sale, 
it  is  held,  that  the  maxim  of  caveat  emptor  applies,  and  the  sheriff's 
vendee  is  not  like  a  purchaser  for  valuable  consideration  without  no- 
tice ;  he  is  not  even  entitled  to  the  benefit  of  want  of  notice. 

As  to  the  facts,  the  record  does  not  show  whether  the  appellee  knew 
of  the  sale  before  or  after  it  took  place  ;  it  is  expressly  stated,  that  he 
was  not  present.  It  is  true,  he  lived  four  miles  from  the  place  of 
sale  ;  but  we  cannot  believe  an  attorney  shall  lose  his  lien  by  not  at- 
tending sales  wherein  he  may  be  contingently  interested  ;  to  state  the 
proposition  is  sufficient  to  show  its  absurdity.  There  is  no  strained  or 
forced  concealment  shown,  it  was  made  known  as  soon  as  the  appel- 
lant applied  for  the  money,  or  a  settlement.  It  is  not  shown  that  the 
attorney  knew  of  the  sale  of  this  particular  claim  ;  may  there  not  have 
been  several  sales  of  this  bankrupt's  estate  ?  and  if  the  attorney  at- 
tended some  of  those  sales  at  which  this  claim  was  not  offered,  and 
yet  was  absent  at  the  sale  at  which  it  was  knocked  off  shall  he'thereby 
lose  his  lien  "? 

It  does  not  seem  to  us  that  such  a  conclusion  would  be  tased  upon 
reason,  principle  or  justice.  And  yet  this  is  in  effect  what  the  appel- 
lant contends  for.  But  for  the  reasons  above  stated,  the  facts  do  not 
place  the  purchaser  in  a  position  to  avail  himself  of  the  benefit  of 
want  of  notice. 

Now,  if  the  facts  would  justify  us  in  saying,  that  there  was  a  mani- 
fest intention  on  the  part  of  the  appellee  so  to  conceal  his  lien,  as  to 
amount  to  fraud,  there  might  be  some  plausibility  in  the  argument  of 
appellant;  but  we  think  they  justify  no  such  inference. 

In  Owen  on  Bankruptcy,  p.  98,  it  is  aaid :  "  But  a  person  having  a 
lien  upon  goods,  does  not  waive  that  lien  by  the  mere  act  of  omitting 
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to  State,  that  ha  claims  to  retain  the  goods  in  that  right  when  demanded." 
—See  White  v.  Gamer,  2  Bing.,  23;  9  Eng.  C.  L.  R.,  302.^  See  also 
Edcfi  an  Ban/erupt  Laio,  32  Law  Library,  as  to  waiver  of  lien. 

We  insist,  therefore,  there  must  be  an  express  waiver  of  the  lien  by 
the  attorney  ;  and  there  being  none  shown  here,  and  for  the  reasons 
above,  we  think  the  judgment  of  the  court  below  was  proper,  and  ought 
to  be  affirmed. 

Willarn  E.  Pugh,  in  reply. 

In  reply  to  remarks  of  appellee's  counsel,  I  have  oniy  to  request  the 
court  to  notice  the  facts  set  forth  in  the  agreed  case  as  in  the  transcript, 
and  not  as  stated  by  appellee's  attorney  in  his  ab.stnict.  It  will  be 
borne  in  mind  that  Pope  became  a  bankrupt,  and  his  effects  passed 
into  the  hands  of  his  assignee  long  before  the  money  was  collected  or 
went  into  the  hands  of  Grayson  and  Griffin,  and  consequently,  they 
collected  and  received  it  as  the  agents  of  the  assignee,  and  not  of 
Pope,  The  bankruptcy  and  assignment  was  a  judgment  of  record 
and  notice  to  the  world,  at  least  it  was  notice  to  all  claiming  under  or 
through  Pope  But  actual  notice  and  concealment  or  silence  of  this 
pretended  secret  lien  is  admitted  by  appellee. 

Mr.  Justice  Clayton  delivered  the  opinion  of  the  court. 

In  this  case  the  only  question  presented  for  determination,  is, 
whether  an  attorney  has  a  lien  upon  money  which  he  has  collected,  for 
a  general  balance  due  him,  or  whether  such  lien  is  confined  to  the 
amount  due  him  in  the  particular  case  in  which  the  money  was  re- 
ceived. The  point  has  drawn  forth  a  good  deal  of  research  in  the 
argument,  and  the  court  has  investigated  it  with  much  care  and  attention. 

Lord  Mansfield  states,  that  the  practice  with  regard  to  the  lien  of 
an  attorney,  is  not  very  ancient,  and  Sir  James  Burrow  mentioned  the 
first  decision  which  established  it  in  a  court  of  law,  by  analogy  to 
other  cases  of  lien. —  Coioell  v.  Simpwn,  16  Ves.,  275.  There  are  not 
wanting  very  respectable  cases,  which  deny  entirely  the  existence  of 
the  lien  at  common  law. — Baker  v.  Cook,  11  Mass.^  237  Potter  v.  Mayo, 
3  Gremleaf,  34.  There  is  no  doubt,  however,  that  to  some  extent  its 
existence  is  now  very  generally  recognized. — Martin  v.  Hawks.,  15 
Johns.,  405  ;      Sharpley  v.  Bellows,  4  New  Hamp.,  353  ;  2  Kent,  640. 

A  distinction  is  taken  between  a  lien  on  the  fund  recovered,  and  a 
lien  on  papers  in  the  hands  of  an  attorney,  the  latter  being  regarded  as 
more  extensive.  As  to  the  former,  the  lien  does  not  extend  to  general 
debts,  but  only  to  those  due  to  him  in  the  character  of  solicitor  under 
the  suit. — Cross  on  Lien,  32  ;  Law  Library,  147.  This  distinction  ap- 
pears to  be  almost  uniformly  recognized.  In  Lann  v.  Church,  4  ^[add,., 
207,  the  Vice  Chancellor  says,  "that  he  had  not  been  able  to  find  any 
case  in  which  it  had  been  holden,  that  a  solicitor  had  any  lien  upon 
a  fund  recovered  in  the  cause,  except  for  his  costs  incurred  in  such 
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cause." — See  Moody  v.  Spencer,  2  D.  Sf  R.,  6.  After  a  good  deal  of 
search,  we  have  found  but  one  case  of  that  character,  and  that  was  de- 
cided vvitlinut  much  discussion,  or  reference  to  authority. — Patrick  v. 
Hazfn,  10  Vermont,  184. 

With  this  distinction  kept  in  view,  it  will  be  found  that  there  is  but 
little  conflict  in  the  authorities  ;  and  that  in  those  cases  in  which  a  lien 
for  a  general  balance  has  been  sustained,  it  was  upon  papers  left  with 
the  party,  not  upon  a  fund  recovered. — 6  Price,  203;  2  Sch.  Sf  Lef., 
279  ;  16  Ves.,  258  ;  1  31aule.  c$-  Selw.,  535.  The  point  has  already,  on 
more  than  one  occasion,  been  the  subject  of  remark  in  this  court,  and 
in  every  instance  the  opinion  is  clearly  indicated,  that  the  lien  does 
not  extend  to  a  general  balance  of  accounts. — Harney  v.  Demoss,  3 
How.i  175  ;  Dunn  v.  Bannerson  if  Baker  ;  Opinion  Book  B.,  308.  We 
.see  no  reason  to  change  the  course  of  decision. 

The  Circuit  Court  having  made  a  different  decision,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

MALICIOUS  PROSECUTION. 

In  an  action  for  indicting  maliciously  and  without  probable  cause, 
if  the  defendant  set  up  facts  as  showing  probable  cause,  the  judge 
must  determine  whether  the  facts,  if  proved,  or  any  of  them,  consti- 
tute such  cause,.  The  jury  is  to  decide  only  whether  the  facts,  or 
facts  inferred  from  them  exist.  And  this  however  complicated  or  nu- 
merous the  facts  may  be.  Panton  v.  Williams,  2  Queen's  Bench  R.,p. 
169.     a844.) 

{Kelly  cited  Sutton  v.  Johnstone,  1  T.  R.,  493,  510,  784  Coxe  v. 
Wirrall,  Cro.  Jac,  193  ;  Paine  v.  Rochester,  Cro.  Eliz.,  871  ;  Chamb' 
fTS  v.  Taylor,  Cro.  Eliz.,  900  ;  Weal  v.  Wells,  3  Bulst.,  284  ;  Rey- 
nolds v.  Kennedy,  \  Wils.,2^2',  Candell  v.  London,  Guildhall,  1785; 
Davis  v.  Hardy,  6  Barn.  If  Cress.,  225 ;  Musgrave  v.  Newell,  1  Meeson 
If  Welsby,  582  ;  Eager  v.  Dyott,  5  Carr.  <Sf  P.,  4 ;  Hill  v.  Yates,  8 
Taunt.,  182. 

Jervis,  contra,  cited  Nicholson  v.  Cnghill,  4  Bam.  tj-  Cress.,  21 ; 
McDonald  v.  Rooke,  2  New  Cases,  217  ;  Broad  v.  Ham.,  5  New  Cases, 
722;  Dubois  v.  Keats,  11  Adolph.  Sc  Ellis,  329  ;  James  v.  Phelps,  11 
Adolph.  if  Ellis,  329. 

TiNDAL,  C.  J.,  cited  Coxev.  Wirrall,  Cro.  Jac.,  193;  Pain  v.  Roch- 
ester, Cro.  Eliz.,  871 ;  Sutton  v.  Johnstone,  1  T.  R.,  493  Candell  v. 
Londm,  1  T.  R.,  520.) 

In  an  action  for  damages  for  a  malicious  prosecution,  a  defendant 
may,  under  the  general  issue,  offer  in  mitigation  of  damages,  evidence 
of  circumstances  calculated  to  show  that  he  had  just  cause  to  suspect 
the  plaintiff  of  the  offence  with  which  he  wa»  charged.    All  the  cir- 
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cumstances  attending  the  transaction  tending  to  show  the  defendant's 
motivos,  ought  to  be  inquired  into.^-^Hitchcock  v.  North,  5  Robinson's 
La.  R.,  p.  328.     (1845.) 

MARRIAGE  SETTLEMENT. 

A  settlement  made  by  a  female  upon  the  eve  of  marriage,  while 
she  is  under  21  years  of  age,  will  not  bind  her  real  estate,  so  but  that 
she  may  disaffirm  it.  It  is  voidable,  but  it  passes  the  estate,  and  is 
valid  until  she  avoids  it.  She  may  affirm  it  during  her  coverture,  and 
she  may  disaffirm  it  after  she  attain  her  majority,  if  she  is  then  sole. — 
Temple  v.  Hawley,  1  Sandford's  Ch.  R.,  p.  153.     (1846.) 

(The  Assistant  Vice  Chancellor  cited  May  v.  Hook,  1  CoAe  upon 
Littleton,  181,  note  1  ;  Durnford  v.  Lane,  1  Bro.  C.  C,  106;  Clough 
v.  Clough,  3  Woodeson''s  Lectures,  271,  note  J;  Caruthersv.  Caruthers, 
4  Bro.  C.  C,  500  5  Clough  v.  Clough.  5  Fes.,  710;  Milner  \.  Lord 
Harewood,  18  Ves.,  259  ;  Simson  v.  Jones,  2  Muss.  ^R.  Myhie,365;  2  Ro- 
per's Husband  and  Wife,  by  Jacob,  26 ;  2  Kent's  Com.,  244,  {2d  ed.)  ; 
Shawv.  Boydf  5  Serg.  Sf  Rawle.,  312  ;  Lee  v.  Stewart,  2  Leigh,  76.) 

MARRIAGE  LICENS^ 

A  license  under  which  marriage  has  been  solemnized,  and  in  which 
one  of  the  parties  is  described  by  a  name  wholly  different  from  his 
own,  is  not  void  by  the  misdescription. — Lane  v-  Goodwin,  4  Queen's 
Bench  R.,  p.  361.     (1845.) 

MARINER. 

A  mariner  discharged  from  a  vessel  after  the  articles  had  been 
signed,  but  before  the  commencement  of  the  voyage,  is  entitled  to 
proceed  in  the  Court  of  Admiralty  in  a  suit  for  wages,  the  voyage  for 
which  he  was  engaged  having  been  prosecuted. —  The  City  of  London, 
1  Robinson's  Admiralty  R.,  p.  88.     (1844.) 

marshal; 

A  marshal  is  not  authorized  by  law  to  receive  any  thing,  in  discharge 
of  an  execution,  but  gold  and  silver,  unless  the  plaintiff  authorizes  him 
to  receive  something  else. — McFarland  v.  Gwin,  3  Howard's  U.  S., 
~]7.     (1845.) 

{Mr.  Justice  McKinley  cited  Griffin  Sf  Erbin  v.  Thompson,  2  How- 
ard's U.  S.,  244.) 

MASTER  OF  SHIP. 

In  a  home  port,  as  well  as  a  foreign  one,  the  roaster  has  implied 
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authority  to  borrow  money  for  the  necessary  use  of  the  ship,  if  the 
owner  is  absent  and  no  communication  with  him  can  be  had  without 
great  jjiejudice  and  delay. — Johns  v.  Simons,  2  Queeri's  Bench,  R..  p, 
425.     (1844.) 

{Chiltoii  cited  Arthur  \\  Barton,  QMeeson  (^  Welshy,  13S  ;  Abbott  on 
Skipping,  116;  Robinson  v.  Lyall,  7  Price,  592  ;  Stonehnuse  v.  Gent,  2 
Queen's  Bench,  431  note.) 

MINOR— MARRIAGE  OF 

A  father  who  turns  his  daughter  out  of  his  house  upon  the  world  to 
shift  for  herself  thereby  relinquishes  his  paternal  rights  in  relation  to 
her  person,  absolves  her  from  filial  allegiance,  and  deprives  himself  of 
action  under  the  statute  against  marrying  minors  without  tlie  consent 
of  their  parents. —  Stansbury  y.  Berton,  7  Wail's  Sf  Sergeant's,  R.,  p. 
362.     (1845.) 

MISDIRECTION. 

The  plaintiffs  declared  in  assumpsit  upon  a  contract,  by  which  they 
were  to  manufacture  and  fix  complete  for  the  defendant  a  certain  cop- 
per, &c.,  necessary  for  the  fitting  up  of  a  brevvhouse,  according  to  a 
specification,  for  a  certain  price,  and  the  defendant  was  to  permit  the 
plaintiffs  to  put  up  the  work  and  pay  for  the  same  on  the  delivery  and 
fixing  up  thereof;  assigning  as  a  breach  that  the  defendant  would  not 
permit  the  plaintiffs  further  to  proceed  with,  and  complete  the  work, 
but  discharged  them  therefrom.  Upon  the  trial  of  an  issue  on  the 
readiness  of  the  plaintiffs  to  manufacture  and  compUte  copper.  &c.,  it 
was  left  to  the  jury,  to  say,  upon  the  evidence,  which  party  was  in 
fault  in  occasioning  the  contract  not  to  be  carried  into  effect. — Held, 
nomisd'uectiou.-FontiJexv.Wilhmson,  1  Common  Bench  R.  p.,  7  5.  (1846.) 

MISTAKE. 

It  is  competent  for  a  court  of  chancery  to  correct  mistakes  in  instru 
ments  of  writing  of  all  kinds,  and,  upon  a  proper  case,  in  the  same 
suit  to  grant  relief  upon  the  instrument,  when  so  corrected,  in  the 
same  manner  as  if  it  had  been  made  perfect  in  the  first  instance. — 
Willis  v.  Henderson,  4  Scammoixs  R.,  p.  13.     (1844.) 

MOBBING  AND  RIOTING. 

Mere  presence  in  a  mob.  undoubtedly,  is  not  sufficient  of  itself  to 
render  a  party  responsible  for  their  proceeding.  The  presence  which 
makes  any  one  an>werable  as  an  accessory,  is  such  presence  as  gives 
countenance  to  the  mob  in  whatever  way  that  may  be  done. — Regina 
r.  Urgukart,  2  Broun' s  Justiciary,  R.,  p.  13.     (1844.) 
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NAME— SIGNATURE. 

If  a  person  execute  a  written  promise  by  a  wrong  name,  he  must 
be  sued  on  the  instrument  in  that  name. —  Woosterv.  Lyons,  5  Black- 
ford's R.,  p.  60.     (1844.) 

Error  to  the  Fayette  Circuit  Court. 

Dewey,  J. — The  declaration  alleges  that  the  defendant,  "  by  the 
name  and  description  of  Moses  0ns''  executed  his  promissory  note, 
&c.  General  demurrer  to  the  declaration,  and  joinder.  The  Circuit 
Court  sustained  the  demurrer,  and  rendered  judgment  for  the  defend- 
ant. 

This  decision  was  right.  If  a  person  execute  a  written  promise  by 
a  wrong  name,  he  must  be  sued  in  that  name. 

To  declare  against  him  in  his  true  name,  averring  that  he  executed 
the  instrument  by  the  untrue  description,  is  erroneous.  If  to  a  suit 
against  him  in  his  assumed  name  he  plead  a  misnomer,  the  replication 
may  state  the  facts,  and  it  will  be  sustained  by  the  production  of  the 
instrument,  executed  in  the  name  in  which  he  is  sued. — Field  v.  Win- 
low,  Cro.  Eliz.,  897  ;  Gould  v.  Barnes,  3  Taunt.,  504  ;  1  Chit.  PL,  279  ; 
1  Siark-  Ev.,  413. 

The  Judgment  is  affirmed  toith  costs. 

NEW  TRIAL. 

A  new  trial  will  be  granted  where  material  evidence,  of  a  distinct 
species  from  any  that  was  given  at  the  former  trial,  is  newly  discover- 
ed, and  no  neglect  can  be  imputed  to  the  party  in  not  having  been 
previously  prepared  with  it. —  W&tts  v.  Howard,  7  Metcalf's  R.,p.  478. 
(1845.3 

(Shaw,  C.  J.,  cited  Gardner  v.  Mitchell,  6  Pic/c,  114.) 

Where,  after  the  jury  had  been  empannelled  to  try  the  issue,  the 
evidence  on  the  part  of  the  commonwealth  finished,  and  the  prisoner 
called  on  for  his  defence,  one  of  the  jurors  was  attacked  with  a  sud- 
den illness,  and  dismissed  by  the  court,  and  the  jury  was  consequent- 
ly discharged,  a  new  jury  empannelled,  and  the  prisoner  tried  ;  it  was 
held  that  this  was  not  contrary  to  law,  nor  repugnant  to  that  clause  of 
the  Constitution  of  the  United  States,  which  declares  that  "  no  person 
shall  be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of 
life  or  limb." — Commonwealth  v.  Merrill,  1  Thacher's  Criminal  Cases, 
p.  1.     (1845.) 

(Thacher,  J.  cited  People  v.  Goodwin,  18  J.  R.,  187  ;  People  v.  01- 
cott,  2  JohnsorCs   Cases,  301  ;  Rex,  v.  Edwards,  4  Taunt,  309 ;  Ann 
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Scalhcrt's  case.  Leach's  C.  C.  L.,  706 ;  King  v.  Stevenson,  Leach's  C. 
C.  L.,6\8  ;  United  States  v.  Coolidge,  2  Gallis,  364  ;  Commonwealth 
V.  Bowdcn,  9  Mass.,  494.) 

The  omission  of  counsel  to  interrogate  a  witness  as  to  a  particular 
fact,  is  no  ground  for  a  new  trial. — Lowry  v,  Enoin,  6  Robinson's  La. 
R.,p.  192.     (1845.) 

The  court  will  not  grant  a  new  trial  on  the  ground  of  surprise, 
merely  because  the  unsuccessful  party  has  neglected  properly  to  instruct 
his  attorney. —  Tharpe\.  Stallicood,  5  Manning  <^  Chranger's  R.,  p.  760. 
(1845.) 

The  court,  on  the  trial  of  an  issue,  makes  a  remark  calculated  to 
prejudice  the  minds  of  the  jury  against  the  defendant,  but  at  the  same 
time  tells  the  jury  that  that  remark  has  nothing  to  do  with  the  cause, 
and  ought  not  to  influence  their  verdict ;  and  a  verdict  is  rendered  for 
the  plaititifl":  Held,  such  remark  is  no  ground  for  reversing  the  judg- 
ment on  the  verdict. — Brouks  v.  Calloway,  12  Leigh's  R.,  p.  466. 
(1844.) 

Though  the  verdict  in  a  penal  action  has  been  found  for  the  defend- 
ant, the  court  has  the  power  to  grant  a  new  trial,  if  they  are  satisfied 
that  such  verdict  is  in  contravention  of  the  law,  whether  the  error  has 
arisen  from  the  misdirection  of  the  judge,  or  from  a  misapprehension 
of  the  law  by  the  jury,  or  from  a  desire  on  the  part  of  the  jury  to  take 
the  exposition  of  the  law  into  their  own  hands  — Attorney  General  v. 
Roger's,  2  Bowling's  Practice  R.,  p.   1037.     (1844.) 

Upon  a  conviction  for  murder,  it  is  not  good  ground  for  a  new  trial, 
that  there  was  a  great  excitement  in  the  public  mind  against  the  ac- 
cused. 

After  discovered  testimony,  which  is  but  cumulative  or  corrobora- 
tive of  evidence  given  on  the  trial,  is  not  a  sufficient  reason  for  a  new 
trial. — Commonwealth  v.  Flanagan^  7  Watts  if  Sergeant's  R.,  p.  415. 
(1845.) 

In  criminal  prosecutions,  after  a  verdict  of  the  jury  and  a  judgment 
of  acquittal,  neilhe  a  new  trial  nor  a  writ  of  error  can  be  granted  the 
State. — State  of  Mississippi  v.  Anderson,  3  Smedes  df  Marshall's  R., 
y.751.     (1845.) 

This  was  an  application,  by  the  District  Attorney  of  the  Seventh 
Judicial  District,  made  to  this  court  for  a  writ  of  error  from  a  judg- 
ment of  the  Circuit  Court  of  Hinds  county,  in  a  criminal  prosecution. 


NEW  TRUL.  195 

in  which  the  jury  found  the  defendant  "not  guilty."  The  application 
was  made  by  the  District  Attorney  on  behalf  of  the  State,  in  the  fol- 
lowing petition,  to  wit : 

To  the  Honorable  the  Judges  of  the  High  Court  of  Errors  and  Appeals 
of  the  State  of  Mississippi. 

The  petition  of  Franklin  Smith,  District  Attorney  of  the  Seventh 
Judicial  District  of  said  State,  respectfully  showeth,  That  at  a  special 
term  of  the  Circuit  Court  of  Hinds  county,  begun  and  held  on  the  4th 
day  of  March,  1844,  there  came  on  to  be  tried  before  said  court  on  the 
29th  day  of  said  month  of  March,  in  the  year  aforesaid,  a  State  prose- 
cution against  one  Lorenzo  D.  Anderson,  of  the  county  aforesaid,  for 
larceny  ;  that  the  indictment  against  said  Anderson  was  found  by  the 
Grand  Jury  of  said  county,  at  the  June  term  of  said  court,  1843,  prin- 
cipally upon  the  testimony  of  Theodore  Yungher,  a  citizen  of  said 
county,  whose  name  the  undersigned,  acting  in  his  official  capacity, 
marked  upon  said  indictment  as  the  prosecutor  thereof ;  that  upon 
the  calling  of  said  case  at  the  special  term  aforesaid,  on  the  said  29th 
day  of  March,  the  defendant,  the  baid  Anderson,  and  the  prosecutor, 
the  said  Yungher,  upon  being  called  came  forward,  together  with  all 
the  witnesses  for  the  State  and  the  defence  ;  that  after  a  jury  was 
empannelled  to  try  said  case,  and  the  clerk  of  the  court  had  in  the 
usual  form  read  the  indictment  to  the  jury,  and  stated  to  them  that  to 
this  indictment  the  defendant  p^eads  not  guilty,  the  defendant,  by  his 
counsel,  called  on  said  Theodore  Yungher,  to  state  to  said  court 
whether  hs  had  ever  consented  to  have  his  narne  marked  on  said  in- 
dictment as  prosecutor,  or  authorized  the  same,  and  whether  he  was 
in  fact  the  prosecutor.  To  each  (»f  said  interrogatories  said  Yungher 
answered  in  the  negative,  and  stated  that  when  said  bill  of  indictment 
was  found  he  did  not  go  voluntarily  before  the  Grand  Jury,  but  did  so 
in  obedience  to  a  summons.  Upon  being  asked  by  the  District  At- 
torney whether  the  charge  against  said  Anderson  had  not  originated 
with  him,  he  replied  that  he  had  stated  in  private  conversation  that 
said  Anderson  had  stolen  the  colts  (the  averment  in  tlie  indictment  is 
for  stealing  two  fillies  from  said  Yungher)  ;  thereupon  the  defendant, 
by  his  counsel,  moved  the  court  to  discharge  the  prisoner  and  his  bail, 
and  quash  said  indictment  for  the  want  of  a  prosecutor.  To  this  mo- 
tion the  District  Attorney  in  behalf  of  said  State,  objected,  but  the 
said  court  overruled  the  olyection  and  quashed  the  indictment  for  the 
cause  aforesaid,  and  discharged  said  Anderson  and  his  bail,  as  j)rayed 
for.  To  this  judgment  of  the  court  in  quashing  said  indictment,  &c., 
the  District  Attorney  tendered  a  bill  of  exceptions,  wiiich  was  duly 
signed,  &c.,  and  made  a  part  of  the  record.  Your  petitioner  suggests 
that  the  court  erred  in  said  judgment, 

1.  It  was  error  to  qua- h  an  indictment  for  warit  of  a  prosecutor 
when  there  was  one  marked  on  tlu;  indictment,  by  the  proper  officer, 
at  the  proper  time,  as  required  by  the  statute. 


196  NEW    TUIAL. 

2.  The  application  if  legal,  and  properly  to  be  entertained  at  any 
time,  came  too  late  after  the  indictment  had  been  read  to  the  jury, 
and  the  plea  of  not  guilty  entered. 

3.  The  law  requiring  the  District  Attorney  to  mark  the  name  of  a 
prosecutor  on  an  indictment,  the  presumption  is  that  he  did  his  duty, 
and  if  he  did  not  the  prosecution  should  not  drop,  but  the  person 
whose  name  is  improperly  marked,  should  be  left  to  his  redress  against 
the  District  Attorney  for  damages  by  action  at  law. 

For  these  and  other  manifest  errors  in  the  judgment  of  said  court, 
your  petitioner,  in  behalf  of  Raid  State,  prays  a  writ  of  error  for  the 
revisal  and  correction  of  said  erroneous  judgment  by  the  High  Court 
aforesaid. 

Mr.  Justice  Thacher  delivered  the  opinion  of  the  Court. 

This  is  an  application  made  by  the  District  Attorney  of  the  Seventh 
Judicial  District,  for  a  writ  of  error  in  behalf  of  the  State,  in  a  State 
prosecution. 

Our  Statutes  do  not  expressly  grant  the  State  a  writ  of  error  in 
criminal  prosecutions,  after  a  verdict  of  a  jury  and  judgment  of  acquit- 
tal, nor  has  such  been  the  practice  in  this  State.  Any  such  practice 
would  seem  to  contravene  that  provision  of  the  Constitution,  Art.  1, 
Sec.  13,  which  provides  that  "  No  person  shall,  for  the  same  offence, 
be  twice  put  in  jeopardy  of  life  or  limb."  Upon  the  plea  of  "  ncft 
guilty,"  the  accused  puts  himself  upon  the  country  for  his  deliverance, 
and  when  so  found  by  a  jury,  it  must  be  considered  to  be  final.  No 
new  trial  can  be  granted  by  our  laws,  after  such  a  result,  v/hich  is  the 
only  judgment  which  could  be  made  upon  a  writ  of  error.  The  adop- 
tion of  the  practice  f)f  permitting  the  State  writs  of  error  in  criminal 
prosecutions,  would  work  a  vexatious  hardship  that  is  repugnant  to 
the  principles  of  criminal  justice. — State  v-  Solomons,  6  Yerger  R.,  p. 
360.  Besides,  the  Statute  H.  &  H.,  725,  sec.  20,  which  provides  that 
when  a  defendant  shall  have  been  acquitted  on  trial,  on  the  merits  and 
facts,  he  may  plead  such  an  .icquittal  in  bar  of  any  subsequent  accu-sa- 
tion  of  the  same  offence,  taken  in  connection  with  another  provision 
of  the  same  statute,  H.  &  H.,  725.  sec.  19,  which  provides  that  when 
a  defendant  shall  have  been  acquitted  of  a  criminal  charge  upon  trial, 
on  the  ground  of  a  rariance  between  the  indictment  and  the  proof,  or 
upon  an  exception  to  the  form  or  substance  of  the  indictment,  he  may 
be  tried  and  convicted  upon  a  subsequent  indictment  for  the  same 
offence,  affords  not  only  the  defendant  a  complete  protection  from  the 
vexation  of  a  writ  of  error  in  favor  of  the  State,  but  also  gives  the 
State  an  ample  remedy  by  re-indictment,  when  the  defendant  escapes 
justice  by  any  informality  of  the  proceedings,  and  without  atrial  upon 
the  merits  of  the  case. 

The  application  is  therefore  overruled. 
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In  case  for  negligent  of  driving,  with  a  plea  of  not  guilty,  where 
the  jury  found  for  the  plaintiff  with  one  farthing  damages,  although 
it  was  proved  that  his  leg  was  broken  by  the  accident,  the  court 
granted  a  new  trial  on  payment  of  costs.  The  rule  that  the  court 
will  not  grant  a  new  trial  merely  on  account  of  the  smallness  of  the 
damages,  does  not  extend  to  the  case  of  a  severe  personal  injury. — 
Armitage  v.  Haijley^  1  Davison  Sf  Merivale's  R.,p,  139.     (1844.) 

Case  for  negligent  driving.     Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Parke  B.,  at  York,  at  the  spring  assizes,  1843,  it 
appeared  that  the  defendant's  servant  was  driving  an  omnibus,  and  ran 
against  the  plaintiff,  who  was  riding,  whereby  the  mare  of  the  plaintiff 
was  thrown  down,  and  the  plaintifl' bruised,  and  his  thigh  bone  broken. 
There  was  contradictory  evidence  as  to  the  cause  of  the  accident, 
whether  from  the  negligent  driving  of  the  (defendant's  servant,  or  the 
restiveness  of  the  plaintiff's  mare.  Verdict  for  plaintiff,  damages  one 
farthing. 

Dundns,  in  the  Easter  term  following,  obtained  a  rule  for  a  new  trial, 
unless  the  defendant  would  consent  to  have  the  damages  increased, 
against  which 

Watson  <^Pa5^.%  showed  cause.  The  court  will  never  grant  a  new  trial 
merely  on  account  of  the  smallness  of  damages  in  an  action  of  tort. — 
Randall  v.  Hayward,  5  Bing.^  N.  C,  424.  That  was  an  action  of  slan- 
jder.      Tmdal,  C  J.,  there  says,  "  1  think  a  more  complete  measure  of 

ustice  would  have  been  attained  if  the  jury  had  given  higher  dama- 
ges, but  the  court  never  grants  a  new  trial  because  the  damages  are 
ow." — Haywood  v.  Newton,  Strange  940  ;  Barker  v.  Dixie,  Strange 
1051,  are  to  the  same  effect.  In  the  latter  case  the  reason  of  the  rule 
is  given,  that  a  verdict  for  the  plaintiff,  with  small  damages,  is  not  a 
false  verdict,  as  a  verdict  for  the  defendant  would  be,  because  as  they 
have  found  rightly  for  the  plaintiff  no  attaint  would  lie,  and  new 
trials  came  in,  in  the  place  only  of  attaints  as  a  more  expeditious  and 
easy  remedy. — Mauricet  v.  Brecknock,  Doug.,  509,  was  a  writ  of  inqui- 
ry in  an  action  on  the  case  for  maliciously  suing  out  a  commission  of 
bankruptcy  against  the  plaintiff,  and  the  jury  having  found  5s.  damages 
only,  tlie  court  refused  to  interfere.  They  also  cited  21  Vintr's  Ahr., 
486.  The  jury  here  must  have  thought  both  parties  to  blame,  and 
the  verdict  for  one  farthing  was  in  mercy  to  the  plaintiff. 

Dundas  <Sf  Addison,  contra.  The  verdict  is  absurd.  A  farthing  da- 
mages for  a  broken  thigh. 

Lord  Dknman,  C.  J. — The  damages  found  by  the  jury  are  in  truth 
no  damages  at  all.  The  rule  must  be  made  absolute  for  a  new  trial, 
on  payment  of  costs.  The  rule  that  the  court  will  not  grant  a  new 
trial  merely  on  account  of  the  smallness  of  the  damages,  must  be  con- 
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sideied  as  applying  only  to  actions  of  slander.  It  certainly  does  not 
extend  to  cases  where  the  plaintiff  has  received  a  violent  personal 
injury.  His  Lordship  referred  to  the  case  of  Cook  v.  Beal,  1  Lord 
Raym.,  175. 

Rule  absolute. 

NOLLE  PROSEQUL 

A  District  Attorney,  prosecuting  on  behalf  of  the  State,  may  enter 
a  nolle  ■proseqid  at  his  discretion,  subject  only  to  the  right  of  the  de- 
fendant, after  trial  commenced  and  evidence  given,  to  insist  on  a  trial. 
The  court  has  no  right  to  control  the  Attorney  of  the  State  in  this  re- 
spect.—  The  State  v.Bugg,  6  Ro6i?isou's  La.R.,p.  63.     (1845.) 

{Dunlap  Sr  Stacy  cited  1  Moreaus  Dig.,  295,  375,  369  ;  2  Mass.,  414.) 

NON-ACCEPIT. 

Where,  under  an  issue  on  the  plea  of  non-accepit,  it  appears  that 
the  acceptance  is  made  in  the  name  of  a  firm,  by  a  partner  competent 
to  bind  the  firm,  then,  although  such  acceptance  is  shown  to  be  a  fraud 
on  the  firm,  yet,  if  it  is  not  shown  that  the  holder  had  knowledge  of 
the  fraud,  he  is  not  called  upon  to  prove  that  he  gave  consideration. — 
Musgrave  v.  Drake,  1  Davison  &c  Merivale's,  R.,  p.  347.     (1844.) 

NONSUIT. 

The  Court  has  no  authority  to  nonsuit  a  plaintiff  against  his  con- 
sent.— Booe  V.  Davis,  5  Blackford's  R.,  p.  115.     (1844.) 

Error  to  the  Fayette  Circuit  Court. 

Sullivan,  J. — Trespass  for  breaking  and  entering  the  plaintiff's 
close.  Pleas,  not  guilty,  and  liherum  tenementum.  The  issues  were 
submitted  to  a  jury  for  trial.  After  the  plaintiff  had  closed  his  testi- 
mony, the  defendants  moved  the  Court  to  nonsuit  the  plaintiff.  The 
plaintiff  objected,  but  the  Court  directed  the  nonsuit  to  be  entered. 
The  bill  of  exceptions  states,  "  that  the  defendants  having  introduced 
no  testimony,  moved  the  Court  to  nonsuit  the  plaintiff,  to  which  the 
plaintiff  objected;  but  the  Court  overruled  his  objection,  and  non- 
suited him;  to  which  opinion,  &c.  the  plaintiff  excepts." 

The  only  point  for  the  consideration  of  tiie  Court  is,  whether  the 
Circuit  Court  had  power  to  nonsuit  the  plaintiff,  on  the  trial,  against 
his  consent. 

In  England,  the  law  is  well  settled,  that  no  person  is  compellable 
to  be  nonsuited.— 2  Tidd.  Pr.,  789 ;  Watkins  v.  Taivers,  2  T.  R.,  275; 
Dewer  v.  Purday,  4  Nev.  Sf  Mann,  633  ;  Ckitty,  m  his  Gen.  Practice, 
3d  vol.,  910,  says,   •' a  nonsuit  must  always  be  voluntary — that  is,  by 
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the  plaintiffs  counsel  submitting  to  the  same,  or  not,  appearing;  and 
in  no  case  can  it  be  adverse,  or  without  implied  consent."  Consent 
is  implied,  if  the  plaintiff  withdraws  himself,  ox,  on  being  called,  fails 
to  answer. — 3  Bl.  Com.,  376.  In  the  United  States,  the  practice  is 
not  uniform.  In  some  of  the  States,  countenance  is  given  to  the  prac- 
tice of  nonsuiting  the  plaintiff  against  his  consent.  In  others,  the 
English  practice  has  been  adopted,  and  invariably  pursued  In  the 
Supreme  Court  of  the  United  States,  it  has  been  so  repeatedly  decided 
that  the  Circuit  Courts  have  no  authority  to  order  a  peremptory  non- 
suit, against  the  will  of  the  plaintiff,  that  the  point,  in  that  Court,  is 
said  to  be  no  longer  open  for  controversy. — Doe,  a.  Elmore  v.  Grymes, 
1  Pet.,  469  ;  Be  Wolf  v.  Rabaud,  et  al,  1  Pet.,  497;  Crane  v.  Lessee  of 
Morris,   Sfc.,  6  Pet.,  609. 

We  see  no  sufficient  reason  for  departing  from  the  ancient  practice. 
The  plaintiff  has  a  right  to  have  every  question  of  fact  in  his  case 
tried  by  a  jury;  and  to  nonsuit  him  on  the  trial,  against  his  consent, 
would  be  an  infringement  of  that  right. 

The  judgment  is  reversed,  with  costs. 

NOTICE. 

Service  of  the  protest  is  sufficient  notice  to  the  endorser,  of  the  dis- 
honor of  a  promissory  note. — Hamilton  v.  Smith,  1  Longfield  <Sf  Town- 
send'sR.,  p.  100.     (1844.) 

{Brewster  cited  Boulton  v.  French,  3  Bing.  N.  C,  688 ;  Levns  V. 
Gompertz,  6  Meeson  <^-  Welsby,  399. 

Na-pier  and  Whiteside.,  contra,  cited  Burgh  v.  ILegge,  5  Meeson  ^ 
Welsby,  ^\S  ;  Esdaile  v.  Sowerby,  11  East,  114;  Solar t e  w.  Palmer, 
1  Bing.  N.  C,  194  ;  Brushe  v.  Hayes,  1  Jebb  Sf  Symes,  658  ;  Hedger 
V.  Stephenson,  2  Meeson  Sf  Welsby,  799  ;  Strange  v.  Price,  2  Per.  fy  D.y 
281  ;  Bay  ley  on  Bills,  256,  5th  ed. 

Brady,  C.  B.,  cited  Cooke  v.  French,  10  Addphus  Sf  Ellis,  131.) 

Want  of  notice  protects  a  purchaser  against  a  latent  equity  only, 
not  against  the  legal  title.  In  the  latter  case,  the  maxim  caveat  emptor 
applies. — Jenkins  v.  Bodley,  1  Smedes  if  Marshall's  Ch.  R.,  f.  338. 
(1844.) 

Notice  to  one  partner  of  the  non-payment  of  a  note,  endorsed  by 
the  firm,   is  notice  to  all. 

Notice  to  a  survivirig  partner  will  entitle  the  holder  of  a  note,  or 
bill  of  exchange,  to  recover  in  an  action  against  the  legal  representa- 
tives of  the  deceased  partner. 

If  the  surviving  partner  be  legally  notified  of  the  non- payment  of  a 
note,  CTidorsed  in  the  name  of  the  firm,  it  is  sufficient  to  bind  the  estate 
of  the  deceased  partner,  notwithstanding  the  holder  knew  of  the  death 
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of  the  deceased  partner  before  the  maturity  of  the  note. — Dahncy  v. 
Stiiiger,  4  Smcdes  Sf  MarshalVs  R.,  f.  749,     (1845.) 

(Turner,  J.,  cited   'Bavley  on  Bills,   285  ;    1  Cnn.  R.,  368  ,    4  Cow., 

126  ;  6  Louisiana,  684  ;   Gilly  v.  Singlet07i,  3  Litt.,  249.) 

The  possession  of  a  person  residing  upon  a  tract  of  land,  is  notice 
to  all  the  world  that  he  has  some  interest  in  the  land;  and  whoever 
purchases  the  same  Avhile  that  possession  is  continued,  takes  the  pre- 
mises subject  to  that  interest,  whatever  it  may  be. — Dyer  v.  Martin, 
4  Scamvwn's  R.,  p.  146.     (1844.) 

Notice  to  the  cashier  of  a  bank,  that  a  draft  wil!  not  be  paid,  is  suf- 
ficient notice  to  the  bank  itself — Boggs  v.  Lancaster  Bank,  7  Waits  !f 
Sergeant's  R.,  p.  331.     (1845.) 

A  bill  of  exchange  was  endorsed  to  a  branch  of  the  National  Pro- 
vincial Bank  of  England  at  Portmadoc,  who  sent  it  to  the  Pwllheli 
branch  of  the  same  bank,  who  endorsed  it  to  the  head  establishment 
in  London.  Held,  that  each  of  the  branch  banks  were  to  be  consi- 
dered as  independent  indorsees,  and  each  entitled  to  the  usual  notice 
of  dishonor. — Clode  v.  Bayley,  12  Meeson  Sf  TVelsby's  R.,  p.  52. 
(1845.) 

A  party  who  guarantees  the  payment  of  a  promissory  note,  if  it  be 
not  paid  at  maturity  by  the  maker,  is  not  entitled  to  notice  of  the 
dishonor  of  the  note. —  Walton  v.  Mascall,  13  Meeson  ^-  Welsby's  R., 
p.  72.     (1845.) 

NOTICE  TO  AGENT. 

Notice  given  to  an  agent  relating  to  the  business  of  his  agency, 
avails  generally  as  notice  to  his  principal. — M'Eiven  v.  T/ie  Montgo- 
mery County  Mutual  Ins.  Co.,  5  Hill's  R.,  p.  101.     (1844.) 

NUISANCE. 

A  party  has  no  right  to  enter  upon  the  land  of  another,  in  order  to 
abate  a  nuisance  of  filth,  without  previous  notice  or  request  to  the 
owner  of  the  land  to  remove  it,  unless  it  appear  that  the  latter  was 
the  original  wrong  doer,  by  placing  it  there,  or  that  it  arises  from  a 
default  in  the  performance  of  some  duty  or  obligation  cast  upon  him 
by  law,  or  that  the  nuisance  is  immediately  dangerous  to  life  or  health. 
— Jones  V.  Williams,  11  Meeson  if  Welsby's  K.,  p.  176.      (1844.) 

OFFICER. 

Every  public  ofllicer  is  required  to  perform  all  duties  which  are 
strictly  official,   although  they  may  be  required   by  laws  passed  after 
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he  comes  into  office,  and  may  be  cumulative  upon  his  original  duties, 
and  although  his  compensation  therefor  be  wholly  inadequate.  In 
such  a  case,  be  must  look  to  the  bounty  of  Congress  for  any  additional 
reward. — Andrews  v.   U.  S.,  2  Story's  R.,  p.  20-3.     (1845.) 

OFFICER  OF  BANK— INDICTMENT. 

An  indictment  against  an  officer  of  a  bank,  for  embezzling  property 
belonging  to  or  deposited  in  the  bank,  must  charge  a  specific  act  of 
fraud,  and  the  defendant  must  be  proved  guilty  of  the  specific  offence 
charged;  and  not  more  than  one  offence  can  be  well  alleged  in  one 
count  of  the  indictment. —  Commonwealth  v,  Wijman,  8  Metcalf's  R., 
p.2iT.     (1846.) 

PARENT  AND  CHILD. 

Testator  gave  an  annuity  to  a  trustee,  in  trust  to  pay  the  same  to 
his  daughter  for  her  separate  use  for  life,  remainder  to  her  husband  to 
enable  him  to  maintain  his  children  by  her,  until  the  youngest  attained 
21  ;  and  if  the  husband  should  die  before  the  youngest  child  attained 
21,  then  upon  trust  for  the  trustee  to  apply  th«  annuity  in  like  man- 
ner as  the  husband  was  directed  to  do.  Held,  (the  daughter  being 
dead)  that  the  husband  was  bound  to  apply  the  annuity  for  the  mainte- 
nance of  the  children  ;  but  that,  if  he  maintaintd  them  properly,  they 
would  not  be  entitled  to  an  account  against  him, — Leach  v.  Leach,  13 
Simons  R.,2y.  304.     (1846.) 

( Teed  (^  Speed  cited  Benson  v.  Wkittam,  5  Simons,  30 ;  Berkeley  v. 
Swinburne,  6  Si>no7is,'6\2  ;  Hadoiv  w.  Hadow,  9  Simons,  438  ;  Gilbert 
V.  Bennett^  10  Simons,  271 ;  Hammond  v.  Neame,  1  Swanst..,  35  ;  An- 
drews V.  Partington,  2  Cox,  223. 

Bethell  6f  Eldenton,  contra,  cited  Wetherell  v.  Wilson,  1  Keen,  80  ; 
Jubber  v.  Jubber,  9  Simons,  503 ;  Woods  v.  Woods,  1  Myln  if  Craig, 
401 ;  Rijypon  v.  Norton,  2  Beav.,  63  ;  Page  v.  Way,  3  Beav.,  20.) 

The  rule,  that  a  child  within  the  age  of  nurture  cannot  be  separated 
from  the  mother  by  oider  of  removal,  is  established  for  the  benefit  of 
the  child,  and  thei-efore  cannot  bo  dispensed  with  by  the  mother's  con- 
sent.— Regina  v.  The  inhabitants  of  Birj7iingha?n,  5  Qui  en's  Bench  R., 
p.  210.     (1846.) 

{Hayes  cited  Shermanburg  v.  Bolney,  Carth.,  279  ;  Wrangford  v. 
Brandon,  Carth.,  449  ;  Rex  v.  Saxmioidharn,  Fort,  307  ;  Rex  v.  Hem- 
lington,  Cald,,  6 ;  Rex  v.  <S^.  Giles  i?i  the  Fields,  Burr.,  S.  C,  2.) 

PARISH. 

A  minister  and  his  parish  submitted  to  an  ecclesiastical  council,  the 
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question  whether  he  should  be  dismissed  :  Among  other  causes  assign- 
ed hy  the  parish  for  his  dismissal,  was  a  certain  alleged  immorality. 
The  council  decided  that  the  alleged  immorality  was  not  proved,  and 
that  there  was  no  sufficient  cause  for  a  dismissal.  The  minister  con- 
formed to  the  decision,  continued  to  perform  his  parochial  duties,  and 
brought  an  action  against  the  parish  to  recover  his  salary.  The  jiarish 
thereupon  filed  a  bill  of  discovery,  alleging  that  he  had  forfeited  his 
office  of  minister  of  the  parish,  by  reason  of  the  aforesaid  immorality, 
and  that  proof  thereof  was  essential  to  their  defence  against  said  ac- 
tion ;  and  praying  that  he  might  be  compelled  to  answer  on  oath  re- 
specting the  same.  The  minister  pleaded  the  decision  of  said  coun- 
cil, and  his  conformity  thereto,  as  a  bar  to  the  bill.  Held,  that  the 
minister  was  not  bound  to  make  the  discovery  sought,  because  the 
decision  of  the  council  precluded  the  parish  from  giving  any  evidence 
in  support  of  said  charge  of  immorality,  by  way  of  defence  to  ■  said 
action. — Proprietors  of  Hullis  street  Meeting  Home  v.  Pierponf,  7  Met 
calf's  R.,  p.  4:95.     (1845.) 

PARTNERS  AND  PARTNERSHIP. 

Where  a  member  of  a  company  or  partnership,  whose  agents  ex- 
ceed their  authority,  stands  by,  or  makes  no  objection  at  the  time,  he 
will  be  bound  by  their  acts. — Rianhard  v.  Hovey,  13  Ohio  R.,p.  300. 

(1845.) 

Admissions  made  after  the  dissolution  of  a  partnership,  by  one  who 
had  been  a  member,  are  not  binding  on  those  who  are  associated  with 
him. — hamheths.  Vawter,  6  Robinson's  La.  R.,  p.  127.     (1845.) 

(Garland,  J.,  cited  6  La.,  683  ;  8  La.,  568  ;  4  La.,  S2  ;  5  3Iart.,  N. 
S.,  324.) 

Articles  of  partnership  regulate  the  rights  and  powers  of  the  part- 
ners, as  among  themselves,  but  as  to  third  persons,  they  may  be  alter- 
ed by  the  conduct  of  the  partners,  so  as  to  be  contrary  to.  or  beyond, 
their  original  terms. — Boisgerard  v.  Wall,  1  Smedes  ^  Marshall's  Ch. 
R.,p  404.     (1844.) 

(Thk  Chancellor  cited  Jacksonv.  Sedgwick,  1  Swanst.,  460  ;  Const 
V.  Harris,  1  Turner  ^  Russell,  496  ;   Story  on  Part.,  2SS.) 

The  implied  authority  of  a  partner  to  bind  his  copartners  for  the 
re-paymetit  of  money  borrowed  for  partnership  purposes,  in  the  ordi- 
nary course  of  partnership  transactions,  does  not  necessarily  extend 
to  raising  money  for  the  purpose  of  increasing  the  fixed  capital  of  the 
firm  ;  and  therefore  a  party  advancing  money  to  one  partner,  knowing 
that  it  was  for  the  latter  purpose,  cannot  as  a  matter  of  course,  charge 
the  other  partners  with  the  loan,  unless  the  transaction  took  place  with 
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their  express  or  actual  authority. — FisJier  v.  Taylor,  S  Hare's  Ch.  R.^ 
p.  -218.     (1844.) 

{Teed,  Lee  S^  Heathy,  cited  Hope  v.  Cust ,  1  East.,  53  ;  Thompson  v. 
Percival,  5  Barn,  Sf  Adolph.,  925,  933  ;  Arden  v.  Sharpe,  2  Esp.^  524  ; 
Evans  v.  Drummond,  4  Esp.,  89  ;  Collyer  on  Partnership,  334,  385. 
2«^  Ed. 

Sharp  Sf  Romilly  contra,  cited  Lane  v.  Williams,  2  Vern.,  277  ;  RotJi- 
well  V.  Humphreys,  1  jS^y).,  406  ;    Thickyiesse  v.  Bromilow,  2  Cr,  Sf  Jer., 
425;  Harrison  V.  Jackson,  7  T.  /?,  210;   -Sw'aK  v.    <S^ee/tf,  7  JSca^,  213 
io^ti  V.  Frcshfield,  2  Car.  &f  Payne,   325.) 

The  Vice  Chancellor  cited  Collyer  on  PartnersJiip,  261,  329,  2nd 
Ed.  Gow.,  54,  -id  Ed.  Story,  p.  193,  sec.  128  ;  Pothier  Tr.  Ob.,  p.  1, 
chap.  1,  sec.  83  ;  Contrat  de  Societe,  chap.  6,  sec.  101  ;  7  Barn.  <^  Cress., 
635.) 

Equity  often  declares  partnerships  utterly  void  in  case  of  fraud, 
imposition  and  oppression,  in  the  original  agreement;  or  decrees  a 
dissolution  of  partnership  unobjectionable  in  its  origin,  but  which  sub- 
sequent causes  have  rendered  onerous  and  oppressive.  Cases  of  gross 
misconduct,  want  of  good  faith,  or  criminal  want  of  diligence,  or  such 
cause  as  is  productive  o^  serious  and  permanent  injury  to  the  partner- 
ship concerns,  or  renders  it  impracticable  to  carry  on  the  business,  is 
good  ground  for  a  dissolution  at  the  suit  of  the  injured  partner.  So 
habitual  drunkenness,  great  extravagance,  or  unwarrantable  negli- 
gence in  conducting  the  business  of  the  partnership,  justifies  a  disso- 
lution ;  but  it  must  be  a  strong  and  clear  case  of  positive  or  premedi- 
tated abuse,  to  authorize  such  a  decree. 

The  partner  who  breaks  off  the  partnership  with  an  unfair  design  or 
for  selfish  objects,  discharges  his  copartners  from  all  liabilities  to  him, 
but  does  not  thereby  free  himself  from  his  obligations  to  them.  When 
he  quits  the  partnership  that  he  may  buy  for  himself  what  the  j^artner- 
ship.has  a  right  to  purchase,  or  that  he  may  make  a  profit  for  his  own 
advantage,  and  to  their  prejudice,  he  is  answerable  to  the  community 
for  the  loss  and  damage  ;  and  so  if  he  quits  at  an  unreasonable  time, 
which  occasioned  a  deprivation  of  profit  to  the  community,  he  must 
repair  and  make  good  such  loss. — Hoioell  v.  Harvey,  5  Arkansas  R., 
p.  270.     (1845.) 

(Lacey,  J.,  cited  Pothier  Pand.,  Lib.  17,  tit.  2,  n.  64-68;  Homat.,  B. 
I,  tit.  8,  sec.  5,  art.  1--8,  by  Straham  ;  Story  on  Partnership,  383-420.) 

One  of  two  attorneys  in  partnership  has  no  implied  authority  to 
bind  his  partner  by  a  note  in  the  name  of  the  firm,  though  given  for 
their  debt. — Hedley  v.  Bainbridge,  3  Queen's  Bench  R.,p.  916.     (1844.) 

The  interest  of  one  partner  may  be  sold  on  execution  at  law  against 
him  for  his  separate  debt,  and  equity  will  not  enjoin  the  sale  until  the 
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partnership  accounts  may  be  taken  and  liquidated.  The  only  interest, 
however,  covered  by  such  an  execution,  is  that  of  the  partner  after 
payment  of  the  partnership  debts.  The  purchaser  at  such  a  sale  be- 
coines  tenant  in  common  with  the  other  partner,  and  does  not  thereby 
acquire  a  right  to  possession  of  the  partnership  property,  but  takes  it 
cmn  oncre. 

AVhere  the  interest  of  a  partner  is  thus  sold  on  execution,  the  sheriff 
does  not  seize  the  partnership  property,  but  the  same  is  retained  by 
the  other  partner,  subject  to  the  lien  of  the  partnership  claims. — Sitler 
V.  Walker,  1  Freeman's  Ch.  R.,  p.  77,     (1844.) 

(The  Chancellor  cited  Moody  v.  Payne,  2  J.  C.  R.,  548  ;  In  Re 

Smith,  16,  J.  R.,  102.) 

PATENT. 

A  machine  is  only  patentable,  when  it  is  substantially  new  ;  but  the 
application  of  an  old  machine  to  a  new  process,  is  not  patentable. — 
Bean  v.  Smallwood,  2  Story's  R.,  p.  408.     (1845.) 

PAWN. 

Where  property  is  paWned  generally  for  debt,  if  the  pawn  be  lost  or 
destroyed,  without  fault  of  the  pawnee,  he  may  recover  the  debt  of 
the  pawner ;  aliter,  if  there  be  a  special  contract,  that  the  pawnee  shall 
take  the  pawn  as  the  only  security  for  the  debt. — Reynold's  v.  Carter, 
12  Leigh's  R.,  p.  \66.     (1844.) 

(Tucker,  J.,  cited -Ra^'c/j/v.  Dam  Yelv.,  178;  2Salk.,523;  Coggs 
V.Bernard,  2  Ld.  Raym.,  917;  12  Mod.,  5\;  Maidy  v.  Westbrook, 
Bull.,  N.  P.,  720  ;  Thomas  v.  Terry,  1  Eq.  Ca.  Abr.  139,  pi.  5  ;  Price 
V.  Williams,  5  Mtinf.,  507  ;  King  v.  King,  3  P.  W7ns.,  360  ;  3  Bac. 
Abr.  Bailment,  B.p.  370  ;  Co.  Liit.,  209.) 

PAWNBROKI^R. 

The  pawner  of  a  chattel  still  retains  his  property  in  it,  (though 
qualified  by  the  right  existing  in  the  pawnee,)  which  he  has  a  right  to 
sell,  and  by  the  sale  to  transfer  that  property  to  the  buyfer  ;  and,  if 
the  pawnee,  on  the  buyer's  tendering  him  the  amount  due,  refuses  to 
deliver  it  up,  the  buyer  may  maintain  trover  to  recover  it. — Franklin 
v.Neate.  13  Meeson  ^  Welsby's  R.,  p.  4SI,     (1845.) 

PAYMENT. 

Part  payment,  or  acknowledgment  by  an  administrator,  of  a  valid 
existing  claim  against  his  intestate,  will  take  the  case  out  of  the  statute 
of  limitations,  so  that  time  will  begin  to  run  only  from  the  period  of 
such  payment,  and  the  claim  will  not  be  barred  until  the  expiration 
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of  the  limited  period  thereafter. — Niemcewicz  v.  Bartlett,  13  Ohio  R., 
p.  271.     (lS4o!) 

{Storer  and  Gwyne  cited  Secar  v.  Atkinson,  1  H.  Bla.,  104  ;  Saltar 
V.  Saltar's  Adm'r.,  1  Halst.,  405  ;  Angell  on  Limitations,  278 — 281  ; 
"H^iZww's  Adm'r.  v.  TFi7son,  1  M' Mullen's  Eq.  R.,  331  ;  Pearcc  v.  Ex'rs. 
of  Zimmerman,  Harper,  355;  TFrtZier  v.  RadcUffe,  2  Eq.  R.,  567;  Forbes 
V.  Perrie,  Har.  SfJuhns.,  109;  Baxter  y.  Penniman,  8  MujS.,  134  ;  Broicn 
V.  Anderson,  13  7l/a**.,  213;  Larason  v.  Lambert,  7  Halst.,  255. 

Morris,  Rairden,  and  Green,  contra,  cited  Pec^  v.  Botsford,  7  Conn., 
180;  Thompson  v.  Pt'^ers,  12  IFAea^.,  565  ;  Mooersv.  White,  6  J.  C.  R., 
373  ;  X)att;e5  v.  /S/iC^f,  15  Mass.,  10.) 

Where  N  was  indebted  to  M.  on  his  own  account,  and  also  colla- 
terally, as  surety  for  Y  ,  and  N.  makes  payments  to  M.,  without  speci- 
fying to  which  debt  they  were  to  be  appropriated,  Held,  that  the  law 
would  apply  the  payments,  made  under  such  circumstances,  to  N.'s 
own  debt. — Newman  v.  Meek,  1  Smedes  ^  MarshaWs  Ch.  R.,  p.  331. 
(1844.) 

The  acceptance  of  a  negotiable  security  for  an  existing  indebtedness 
by  simple  contract,  is  to  be  deemed  payment ;  but  it  is  competent  for 
the  parties  to  agree,  that  it  shall  be  received  as  collateral  security 
merely  ;  and  proof  by  parol  may  be  admitted  to  show,  that  it  was  so 
taken.— Comstock  v.  Smith,  23  Maine,  202.     (1845.) 

A  creditor  may  accept  a  note,  or  other  chose  in  action,  in  payment 
of  an  antecedent  debt ;  and  whether  it  be  accepted  as  payment,  or 
only  as  additional  security,  depends  upon  the  agreement  of  the  parties. 

The  owner  of  two  judgments  against  A.,  and  one  against  A.  and  B., 
accepted  the  joint  note  of  A.  and  B.  for  the  full  amount  of  the  three 
judgments,  and  gave  receipts  as  for  so  much  money,  in  full  of  debt 
and  interest.  Held,  that  the  judgments  were  satisfied. — Dogan  v. 
Ashbey,   1  Richardson's  R.,  p.  36.     (1845.) 

The  plaintiff,  as  assignee,  was  the  owner  of  two  judgments  against 
Daniel  Thomas,  and  one  against  the  same  defendant  and  S.  A.  Ashbey. 
For  these  judgments,  in  1837,  he  look  the  joint  note  of  Thomas  and 
Ashbey,  and  gave  receipts,  of  which  the  following  are  copies:  — 

"  Lewis  A.  S/ielton  v.  Thomas  and  Askhey.  Received  of  Thomas 
and  Ashbey,  six  hundred  and  thirteen  dollars  and  twenty-seven  cents, 
in  full  of  debt  and  interest,  in  the  above  stated  case.     March  24,  1837. 

"  Joseph  H.  Dog.\n,  Assignee.'' 

"  Wm.  Rice  v.  Daniel  Thomas.  John  McLure  v.  Daniel  Thomas. 
Received  of  Daniel  Thomas,  eleven  hundred  and  twenty-eight  dollars 
and  twenty  cents,  in  full  of  debt  and  interest,  in  the  above  stated  cases. 
March  24,  1837.  "  Joseph  H.  Dogan,  Assignee." 
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Notiiing  was  said  about  entering  satisfaction  on  the  judgments,  and 
they  still  loinained  open.  Thomas  and  Ashbey  were  then  both  in 
good  credit,  and  believed  to  be  solvent.  Since  then  both  had  become 
insolvent.  The  sheriff  had  raised  money  from  the  sale  of  Thomas' 
property,  which  the  plaintiff  claimed  under  his  judgments  ;  and  this 
was  a  rule  of  court  upon  him  to  show  cause  why  he  should  not  enter 
satisfaction  on  those  judgments. 

The  presiding  judge  thought  that  the  taking  the  note  was  no  satis- 
faction, and  discharged  the  rule. 

The  defendant  appealed. 

Thomson,  for  the  motion. 
Herndon,  contra. 

Curia,  per  Richardson,  J.  The  receipts  are  expressed  to  be  for 
money  paid,  and  prima  facie  they  release  the  judgment  of  course.  But 
it  appeared  that  Dogan,  in  fact,  received  not  money,  but  the  promis- 
sory note  of  Thomas  and  Ashbey  ;  and  the  question  arises,  did  he  take 
the  note  as  money,  that  is,  in  satisfaction  and  discharge  of  the  judg- 
ments, or  only  as  additional  security  for  the  final  payment  of  the  judg- 
ments ? 

A  creditor  may  have  several  remedies  and  securities,  although  one 
practical  payment  discharges  all.  In  every  case  of  this  kind,  the 
enquiry  is,  what  was  the  contract?  i.e.  did  the  creditor  intend,  or 
agree,  to  discharge  the  lien  of  the  judgment,  in  consideration  of  the 
new  liability,  or  right  of  action,  afforded  by  the  note ;  or  did  he  receive 
it  only  as  additional  security,  or  another  remedy,  for  the  same  debt  ? 
For  adjudications  on  this  species  of  payment,  see  7  Cowen,  272 ; 
5  John.  R.,  268 ;  and  Kinne's  Compendium,  2d  vol.,  465.  But  our 
own  cases  are  many  since  the  old  one  of  Mounier  v.  Meyrei/,  I  Bay, 
24.  For  instance,  in  Moody  v.  McDonald,  Col.  MSS.,  Dec.  1829, 
(2  Rice  T>)g.,  152,)  the  note  taken  did  not  discharge  the  award  given 
to  the  plaintiff.  The  same  was  adjudged  in  the  case  of  Prescot  v. 
Hubb  11,  1  McC,  94  ;  Barili,  Torre  ^  Co.,  v.  Brown  <Sf  Moses,  1  McC., 
449  ;  where  the  original  debt  was  an  open  account,  and,  in  the  latter 
case,  the  note  accepted  was  that  of  a  third  pei  son.  But  they  all  come 
to  what  is  adju'  ged  in  the  later  cases  of  Christian  v.  Johnson,  2  Bail, 
574,  and  Coslclo  v.  Cave  <^  Bradley,  2  Udl,  528,  to  wit:  that  a  note, 
given  for  a  previous  debt,  is  not  payment,  unless  it  be  accepted  as 
payment,  or  produce  payment.  It  depends,  says  the  court,  in  Legare 
V.  Mitchell,  MSS.,  Dec  1837,  upon  the  agreement  of  the  parties. 
This  means,  that,  although  money  and  property  constitute  the  proper 
satisfaction,  yet  a  creditor  may  accept,  in  lieu  of  these,  any  thing, 
trusting  that  it  may  produce  property  or  money,  as  services,  outstand- 
ing demands,  &:c.  In  a  word,  then,  a  creditor  may  accept  a  new 
liability,  or  the  assignment  of  a  chose  in  action,  in  place  and  substitu- 
tion of  his  demand  ;  or  he  may  take  the  same  for  its  better  security 
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only.     We  come,  therefore,  to  the  proper  construction  to  be  applied 
to  Dogan's  receipts,  governed  by  fully  adjudged  principles. 

Here,  too,  the  general  rule  of  construction  has  been  well  establish- 
ed. In  McDowell  Sf  Black  v.  Lamaitre,  2  McC,  320,  it  is  thus  laid 
dovvn  ;  "  Receipts,  like  other  written  papers,  are  to  be  expounded 
^cording  to  their  obvious  import,"  &c.,  unless  there  be  satisfactory 
evidence  of  error  or  mistake ;  and,  in  the  receipt  before  us,  Dogan 
acknowledges  the  full  amount  of  the  judgments  to  have  been  received 
in  dollars  and  cents.  What  other  construction,  then,  can  be  put  than 
this,  that  whatever  was  received,  was  intended  to  be  paid  and  accept- 
ed, to  the  amount  set  foith,  as  money  ?  It  is,  therefore,  by  the  agree- 
ment of  the  parties  that  the  notes  were  taken,  not  as  additional  security, 
but  as  money,  and  to  be  placed  in  lieu  and  satisfaction  of  the  judg- 
ments. The  motion  is,  therefore,  granted,  and  the  circuit  decree 
reversed. 

PEREMPTORY   CHALLENGE. 

The  right  of  a  defendant  to  a  peremptory  challenge  of  jurors  to  the 
number  of  20,  exists  in  all  cases  of  felony,  and  is  not  confined  to  those 
which  are  punishable  capitally.  The  law  is,  in  this  respect,  the  same 
in  Ireland  as  in  England. — Grat/  v.  Tke  Queen,  11  Clar/c  If  Finnelly's 
R.,  pA27.     (18450 

(Napier  <Sf  Dawson  cited  Coalheaver'' s  Case,  1  Leach's  Cro.  Cas.,  66 ; 
Comyn's  Digest.  Tit.  Indictment,  M. ;  The  King  v.  Macartney,  21  Vi- 
tier's  Ahr.,  301  ;    The  Queen  v.  Geack,^  Car.  Sf  Payne,  499- 

Smith  [Atty.  Gen.  forlreland)  Sc  Waddington  contra,  cited  1  CoTce^s 
Inst.,  \5Q  b;  3  Coke's  Inst.,  2 IQ  ■  2  Trials  per  Pais,  176,  599,  ^th  ed., 
2  Hawk.,  P.  C,  chap.  43,  sec.  .5;  Bacon's  Ahr.  Tit.  Jury,  E.  9;  Lam- 
bards  Eirenarcha,  554;  2  Hale's  P.  C,  267  ;  Wingate's  Maxims,  358  ; 
Termes  de  la  Ley  Tit.  challenge  ;   1  Cokeys  Inst.,  391  a. 

Mr.  Justice  Whiteman  cited  i^05<er'*  CrowwJva?^?,  305;  Finch's  Law, 
414  ;  Doctor  and  Student,  29  ;  1  Coke's  Inst.,  1565  :  Comyns  Dig.  Tit. 
challenge  C.) 

PRESUMPTION. 

A  long-continued  claim  of  title,  with  acts  of  ownership,  uncontest- 
ed by  adverse  prelension  on  the  part  of  liini  who  is  supposed  to  have 
conveyed,  will  be  sufficient  to  supply  llm  place  of  an  absent  link  in  a 
chain  of  title.  The  law  will  presume  a  conveyance  to  have  been 
made. — Hastings  t.  Wagner,!  Watts  ^    Sergeant's  R.,  p.  215.  (1845.) 

PRINCIPAL  AND  AGENT. 

An  agent  who  makes  a  contract  in  the  name  of  his  principal  beyond 
his  authority,   or  who  engages  that  he  himself  or  his  principal  will 
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perform  a  certain  thing,  assumes  a  personal  liability,  though  he  is  de- 
scribed in  the  contract  as  agent;  and  if,  on  the  other  hand,  being 
clotlicnl  with  the  requisite  authority,  he  contracts  in  the  name  of  his 
principal,  the  latter  only  is  bound. — Pitman  v.  Kiriiner,  5  Blaclfurd'' s 
R.,p.25Q.     (1844.) 

A  person  standing  in  the  confidential  relation  of  agent,  cannot, 
while  that  relation  conlinues  and  before  that  confidence  is  withdrawn,- 
make  a  purchase  from  the  principal  (that  will  bind  the  latter)  of  a  sub- 
ject within  the  scope  of  the  agency. — Buckles  v.  Lafferty's  Legatees 
Robinson's  Va.  R.,p.292.     (1S44.) 

A  fiscal  agent,  whether  of  a  government,  a  corporation,  or  an  indi- 
vidual, is  held  to  the  strictest  accountability,  and  never  permitted,  at 
the  expense  of  his  principal,  to  speculate  with  the  funds  of  the  Icitter 
in  his  hands. — Hamilton  v.  County  of  Cook,  4^  Scammon's  R.,  p.  519. 
(1844.) 

A  commission  merchant  who  sells  produce  consigned  to  him,  on  a 
credit,  and  afterwards  extends  the  credit  without  the  assent  of  his 
principal,  is  responsible  for  the  loss  which  may  be  occasioned  there- 
by.— Hairston  v.  Medley,   1   Grattan's  R  ,  p.  96.     (1845.) 

PRINCIPAL  AND  SURETY. 

A  creditor  sued  his  principal  debtor,  and  recovered  a  judgment 
against  him  and  the  bail  in  the  action.  The  surety  thereupon  "  paid 
and  satisfied"  to  the  creditor  the  amount  of  the  judgments,  &c.,  and 
took  an  assigriment  thereof.  Held,  that  the  judgment  was  discharged, 
and  that  the  surety  could  not  recover  on  the  judgment  against  the 
bail. — Armitage  Sj  M>lton\.  Baldwin,  5  Beavan's  R.,p.  278.     (1844.) 

The  creditor,  in  order  to  preserve  his  rights  against  a  surety,  is  not 
bound  to  active  diligence,  and  if  he  merely  remain  passive,  his  rights 
are  not  impaired. 

If  a  creditor  by  any  valid  agreement,  tie  his  own  hands  for  even  a 
day,  by  which,  during  that  day,  he  could  not  sue,  the  surety  is  re- 
.  leased. 

If  a  creditor,  who  holds  a  note  against  a  principal  and  sureties, 
fails,  after  the  death  of  the  principal,  to  present  it  to  the  administra- 
tor, within  the  time  prescribed  by  law,  to  save  the  bar  of  the  statute, 
the  sureties  are  not  thereby  discharged. 

A  surety  on  a  note,  the  principal  in  which  is  dead,  may  compel  the 
holder  of  the  note  to  present  it  to  the  administrator  in  time  to  save  the 
bar  of  the  statute. — Johnson  v.  The  Planter's  Bank,  4  Smede's  if  Mar- 
shall's R.,p,  365.     (1845.) 
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In  Error  from  the  Holmes  Circuit  Court. 

The  defendants  in  error  sued  the  plaintiffs  in  error,  William  H. 
Johnson,  Sidley  M.  Lynch,  and  Thomas  T.  Land,  upon  the  following 
note  : 

$9000. 

ViCKSBURGH,  March  19,  1838. 
Twelve  months  after  date,  we,  or  either  of  us,  promise  to  pay  to 
the  order  of  the  President,  Directors  and  Company  of  the  Planters' 
Bank  of  the  State  of  Mississippi,  nine  thousand  dollars,  value  receiv- 
ed ;  negotiable  and  payable  at  their  office,  at  Vicksburg,  Mississippi, 
for  the  use  of  the  first  drawer. 

THOMAS  LAND, 
WILLIAM  H.  JOHNSON, 
S.  M.  LYNCH, 
THOMAS  T.  LAND. 

The  declaration  was  filed  and  process  issued,  March  26,  1840.  At 
the  return  term  the  defendants  appeared,  and  plead  non  assumpsit, 
when  the  cause  was  regularly  continued  from  term  to  term,  until  the 
April  term,  1842,  when  leave  was  given  to  file  additional  pleas  ;  where- 
upon several  special  pleas  were  filed,  setting  up  that.  Thomas  Land, 
the  principal  in  the  note,  died  before  its  maturity  ;  that  the  other  ma- 
kers were  his  sureties,  and  that  the  plaintiffs  had  not  presented  the 
note  to  the  administrator  of  Land,  in  time  to  save  the  bar  of  the 
statute  ;  whereby  they  were  discharged.  It  is  not  deemed  necessary 
to  set  these  pleas  out  in  full,  as  their  form  is  not  questioned  by  the 
decision  of  the  court,  and  the  facts  set  forth  in  them  were  offered  in 
evidence  under  the  plea  of  non-assumpsit.  The  amended  pleas  were 
demurred  to,  and  the  demurrer  sustained. 

The  case  was  submitted  to  the  jury  on  the  plea  of  non  assumpsit, 
who  found  a  verdict  for  the  plaintiffs  below.  On  the  trial,  the  defen- 
dants offered  to  prove,  that  Thomas  Land,  whose  name  is  first  signed 
to  the  note  sued  on,  was  the  principal  obligor;  that  the  otheis  were 
mere  sureties.  That  the  principal  died  intestate,  on  the  16th  of  June, 
1839 ;  that  the  defendant,  William  H.  Johnson,  administered  on  the 
estate  of  Land,  on  the  20th  of  July,  1839,  and  advertised,  commenc- 
ing on  that  day,  for  six  consecutive  weeks,  in  two  public  newspapers, 
published  in  Mississippi,  the  ordinary  administrator's  notice  to  credi- 
tors of  the  deceased  ;  that  the  plaintiffs  were  residents  of  the  state  of 
Mississippi ;  that  there  was  no  proof  that  the  note  sued  on  had  ever 
been  presented  to  Johnson,  the  administrator,  other  than  that  shown 
by  the  record. 

This  testimony  was  rejected,  and  the  case  brought  by  writ  of  error 
to  this  court. 

Brooke,  for  plaintiff  in  error. 
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The  question  raised  by  the  demurrer  to  the  plea  in  this  case  is, 
whether  the  omission  of  the  plaintiff  to  present  his  claim  to  the  ad- 
ministrator of  the  principal  obligor  in  the  note,  within  the  time  pre- 
scribed by  law,  operates  as  a  release  to  the  co-obligors.  The  facts 
stated  in  the  plea  are  in  substance  as  follows  :  Thomas  Land,  the  first 
maker  of  the  note,  died  ;  his  estate  was  regularly  declared  to  be  insol- 
vent by  the  administrator,  and  notice  published  by  him  to  creditors,  to 
present  their  claims  within  eighteen  months,  or  that  the  same  would 
be  barred.  This  claim  was  not  so  presented  ;  to  this  plea  there  is  a 
demurrer,  which  raises  the  question  above  stated.  The  sustaining  this 
demurrer  is  the  error  assigned. 

Considering  the  makers  of  the  note  as  all  principals  and  joint  con- 
tractors, the  rule  will  apply,  that  a  release  to  an  obligor  is  a  release  to 
all. 4  J.  C.  R.,  123  ;  6  j;  C.  R.,  242.  A  release  may  be  by  opera- 
tion of  law,  as  well  as  by  deed.-'— Goiv.  on  Part,  202,  203  ;  10./.  R., 
459  ;    Con?/cr  on  Part.,  235. 

Considering  the  present  defendants  as  sureties  merely,  which  is 
alleged  in  the  plea,  and  confessed  by  the  demurrer,  then  the  omission 
of  the  plaintiff  to  present  his  claim,  is  such  an  act  as  will  release  the 
sureties. 

The  surety  is  released  when  the  creditor  commits  himself,  by  for- 
bearance to  sue  or  act.— 2  Pirtle's  Dig.,  247,  248;  1  (all,  18;  1 
Mun.,  283  :  15  J". /?.,  433  ;  CJiit,  on  Bills,  371,  379  ;  2  Pirtle's  Dig, 
432,  433.  It  is  presumed  that  an  act  of  omission  will  be  as  equally 
fatal  to  the  plaintiff  as  a  positive  act  of  commission,  when  the  conse- 
quences of  both  acts  are  the  same  ;  thit  is  the  tying  up  the  hands  of 
the  creditor,  so  as  to  prevent  his  suing  the  principal.  The  reason 
why,  in  the  case  of  joint  contracts,  a  release  to  one  operates  as  a 
release  to  all  is,  that  a  release  supposes  satisfaction,  and  there  ought 
not  to  be  more  than  one  satisfaction  of  the  same  debt.  Now  the  act 
referred  to,  requiring  creditors  to  present  their  claims  against  the 
estates  of  decedents,  within  a  certain  specified  time,  or  that  they 
would  be  barred,  is,  in  effect,  a  statute  of  limitation  ;  and  the  reason 
upon  which  all  statutes  of  limitation  are  based  is,  that  payment  is  pre- 
sumed from  lapse  of  time,  and  this  is  a  presumptitm  that  the  law  does 
not  permit  to  he  rebutted.  In  this  case,  then,  the  law  presumes  pay- 
ment by  the  administrator  of  the  estate  ot  Thomas  Land,  and  will  not 
permit  further  satisfaction  by  the  sureties  or  co-obligors. 

This  case  is  distinguishable  from  the  case  of  Kerr  v.  Brandon,  2  How., 
710. 

1,  Because  the  pleas  were  by  the  defendant,  as  administrator, 
when  he  was  sued  in  his  own  right. 

2.  Because  that  was  not  such  a  tlalm  as  could  be  presented  as 
prescribed  by  law ;  being  a  claim  for  damages,  for  a  breach  of  duty  as 
a  public  officer. 

Mason,  for  defendants  in  error. 
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This  case  is  one  where  the  defendants,  joint  makers  of  a  promis- 
sory note,  seek  to  avail  themselves  of  the  non-presentation  of  the  note  to 
the  administrator  of  the  principal  obligor,  as  averred  in  the  plea  with- 
in the  prescribed  time,  by  means  of  which  non-presentation  within 
the  time  prescribed,  the  estate  of  said  principal  obligor  was  released. 
That  a  demurrer  was  properly  filed  to  this  first  special  plea,  we 
presume,  has  already  been  decided  in  this  court ;  the  defendants  here 
are  sued  in  their  individual  character  alone,  and  not  as  administra- 
tors ;  and,  sued  thus  in  their  individual  capacity  could  not  be  affect- 
ed by  presentation  or  non-presentation  of  the  note  within  the  prescri- 
bed time,  to  Land's  administrator. — 2  How.,  910  ;  1  How.,  115.  So 
far  as  regards  the  rights  of  sureties,  they  are  well  settled;  that  there 
is  no  obligation  on  the  part  of  the  obligee  for  active  diligence  against 
the  principal. — 7  J.  R.,  332  ;  2  J.  C.  R.,  562.  The  surety  stands  as 
a  guarantee,  and  it  is  his  business  to  see  that  the  principal  pays,  and 
not  the  creditor. — Hays  v.  Ward,  4:  J.   C.  R.,  131;  6    Ves.^lSi. 

A  surety  may  pay  the  debt,  and  be  substituted  to  the  obligee's 
rights,  and  in  the  case  at  bar  had  that  means  of  saving  himself,  or  might 
have  presented  the  note  himself  to  the  administrator,  if  he  thought 
proper;  or,  possibly,  have  required  the  obligee  so  to  do,  by  paying 
the  money  and  indemnifying  against  all  expense,  so  that  he,  the  surety, 
should  have  the  benefit  of  such  presentation,  as  in  cases  of  bankrupt- 
cy.— 6  Ves.,  734.  If  such  be  the  rule  of  law,  as  it  respects  principal 
and  surety,  the  demurrer  was  properly  sustained  to  the  first  special 
plea. 

To  the  second  plea  of  a  release  for  the  same  cause,  the  evidence 
was  properly  rejected  by  the  court ;  for  the  same  reasons,  and  be- 
cause the  very  facts  offered  to  be  given  in  evidence  made  it  appear  that 
William  H.  Johnson,  defendant,  and  William  H.  Johnson,  administra- 
tor of  Land,  were  one  and  the  same  ;  and  thus  notice  was  given, 
coming  exactly  within  the  case  of  Smith  v.  Smith's  Administrators,  3 
How.,  216  ;  and  also   Wren  v.  Span,  1   How.,   115. 

And  further,  a  surety  may,  by  depositing  the  amount  due,  and  sav- 
ing the  creditor  from  expense,  even  compel  the  creditor  to  prove,  un- 
der a  commission  of  bankruptcy,  for  benefit  of  the  surety. — 6  Ves., 
734.  Nor  will  delay,  in  calling  upon  the  principal,  absolve  the  secu- 
rities, unaccompanied  with  any  binding  contract  for  that  purpose. — 7 
J.  R.,  332;  6  Ves.,  734  ;  and  the  risk  of  the  insolvency  of  the  princi- 
pal obligor  is  one  assumed  by  the  surety. 

The  surety  in  this  case,  if  necessary,  may  have  proved  the  note 
against  the  estate,  or  compelled  the  creditor  so  to  do  for  his  benefit,  as 
in  the  case  of  bankruptcy. 

Hays,  for  defendant  in  error. 

All  the  matters  worthy  of  notice  in  this  cause,  are  in  relation  to  the 
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demurrer  to  the  second  plea  of  the  original  defendants.  These  are 
the  following  substantial  objections  to  the  said  record  plea:  1.  It  is 
a  plea  puis  darrein  continuance.  Great  certainty  is  requisite  in  pleas 
of  this  description.     The  plea  states,  that  the  cause  of  defence  relied 

on,  originated  on  the  day  of ,   1841  ;    that  is  to  say,   some 

time  between  the  9th  of  October,  1840,  and  the  April  term  of  said 
court,  1841;  and  the  plea  is  offered  at  the  April  term,  1842.  The 
substantial  facts  of  the  plea  are — That  Thomas  Land,  deceased,  was 
the  principal  obligor;  that  these  defendants  were  securities;  that 
William  H.  Johnson,  one  of  the  defendants,  had  administered  on  the 
estate  of  said  Land,  on  the  20th  of  July,  1839  ;  that  said  Johnson, 
according  to  the  statute  in  such  case  made  and  provided,  had  made 
publication  for  creditors  to  present  their  claims  against  said  estate, 
or  they  would  be  barred ;  that  this  claim  of  plaintiff  was  not  presented 
until  after  the  expiration  of  eighteen  months  from  and  after  buch.  pub- 
lication, which  transpired  between  October,  1840,  and  April,  1841; 
defendants,  Land  and  Lynch,  had,  previous  to  1840,  pleaded,  and 
Johnson  now  joins  them  in  this  form  of  plea,  and  is  subject  to  the  same 
incidents.  It  is  now  alleged  by  defendants  in  error,  that  a  plea  of  this 
kind  could  not  be  pleaded  after  the  April  term,  1841,  because  a  term 
had  intervened  after  the  cause  of  defence  arose;  and  before  the  filing 
of  a  plea  in  this  case,  two  terms  had  intervened,  to  wit,  the  October 
term,  1841,  and  the  April  term,   1842. 

2.  The  record  and  plea  show  that  a  good  presentation  was  made 
to  said  Johnson.  Said  defendant  acted  in  the  double  capacity  of  ad- 
ministrator of  said  estate,  and  as  co-obligor  to  said  bond,  who  was 
served  with  process  in  this  action  about  twelve  months  before  the 
expiration  of  the  eighteen  months  required  in  said  publication.  The 
plea  admitting  the  existence  of  this  action  at  the  October  term,  1840, 
and  the  process,  had  been  served  as  far  back  as  the  27th  of  March, 
1840. —  Wren  v.  Span,  1  Huio,  115;   Smith  v.  Smith,  3  How,  216. 

3.  The  plea  does  not  aver  that  these  defendants  are  discharged  from 
their  said  obligation,  by  reason  of  anything  contained  in  said  plea, 
although  said  claim  may  be  barred,  as  against  the  estates  of  said  Tho- 
mas Land. — 1  How,  115. 

4.  If  the  suit  should,  in  fact,  be  barred  as  to  the  administrator  of 
said  Thomas  Land,  deceased,  it  is  no  bar  to  the  action  against  his 
co-obligors,  because,  in  this  state,  all  obligations  are  joint  and  several ; 
besides,  a  remedy  may  be  lost  by  operation  of  law  against  a  principal, 
and  yet  continue  in  full  force  against  a  co-obligor  or  security. — 2  How, 
910  ;  7  Yerg.,  353;    Theob.  on  Surety,  113,  in  I  Law  Lib.,  67. 

5.  The  policy  of  this  statute,  barring  claims  against  decedent  estates, 
was  intended  to  protect  such  estates  against  fraud  and  imposition, 
and  for  the  security  of  administrators  themselves,  and  not  for  the  pur- 
pose of  protecting  others  differently  situated.  If  the  statute  intended 
to  protect  co-obligors,  why  did  it  not  say  so  ? 
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6.  The  plea  shows  that  all  of  the  defendants  had  timely  notice  of 
the  existence  of  this  claim,  so  that  they  might  have  proceeded  against 
the  estate  of  Thomas  Land  before  the  claim  was  barred. 

Clayton,  J. — The  only  question  presented  for  consideration  in  this 
case,  is  whether,  if  a  creditor,  who  holds  a  note  against  a  principal 
and  sureties,  after  the  death  of  the  principal,  fails  to  present  it  to  the 
administrator  within  the  time  prescribed  by  law,  the  sureties  are 
thereby  discharged. 

The  general  rule  is,  that  the  obligation  of  the  surety  becomes  ex- 
tinct, by  the  extinction  of  the  obligation  of  the  principal  debtor.  An 
exception  to  this  rule  takes  place,  whenever  the  extinction  of  the 
obligation  of  the  principal  arises  from  causes  which  originate  in  the 
law,  and  not  in  the  voluntary  act  of  the  creditor.  As  in  bankruptcy, 
Theoh.  on  Prin.  &r  Surety,  67;  Broion  v.  Carr,  7  Bing.,  508.  The 
creditor,  in  order  to  preserve  his  rights  against  the  surety,  is  not 
bound  to  active  diligence  ;  and  if  he  merely  remains  passive,  his  rights 
are  not  impaired.  He  must  do  no  act  which  is  calculated  to  injure 
the  surety  ;  he  must  always  be  in  a  situation  to  proceed,  if  he  is  re- 
quired to  do  so.  If  he  tie  his  own  hands  by  any  valid  agreement 
for  even  a  day,  by  which  during  that  day  he  could  not  sue,  the  surety 
is  entitled  to  be  released.  But  this  arises  from  his  own  act,  placing  it 
out  of  his  power  to  bring  suit,  if  he  were  called  upon  to  do  so.  The 
rule  is  thus  strongly  stated  by  Theobald,  p.  80 :  "  Forbearance  or 
mere  passiveness  for  any  length  of  time,  on  the  part  of  the  creditor 
towards  the  debtor,  will  not  discharge  the  surety,  because  until  re- 
quired to  sue  by  the  surety,  the  creditor  is  under  no  obligation  to  do 
so."  There  must  be  a  contract  between  the  creditor  and  principal 
debtor,  so  as  to  prevent  the  surety  from  having  the  same  remedy 
against  the  principal,  as  he  might  have  had  upon  the  original  contract. 
—Heath  v.  Kay,  1  Y:  Sf  J.,  434;  McLemore  v.  Powell,  12  Wheat., 
554  ;  Newell  v.  Hamer,  4  How,  684. 

It  is  thus  shown  to  be  settled  law,  that  nothing  is  required  of  the 
creditor,  except  that  he  should  not  increase  the  hazard  of  the  surety, 
or  do  any  act  that  would  place  it  out  of  his  power  to  bi-ing  suit,  if 
called  on  to  do  so.  In  addition  to  the  means  which  the  rules  of  the 
common  law  and  of  equity,  j)lace  within  the  reach  of  the  sui'ety  for 
his  indemnity,  we  have  a  statute  which  provides  that  on  payment  or 
tender  of  the  amount  due  to  the  creditor,  the  surety  shall  have  right 
to  demand  an  assignment  of  the  instrument,  on  which  he  may  bring 
suit.— il.  ^  //.,  374. 

The  creditor  would  often  not  give  the  credit  without  security  ;  he 
takes  it  for  his  own  indemnity ;  the  surety  knows  his  own  risk.  If 
he  desire  to  lessen  that  risk,  he  may  file  a  bill  to  compel  the  bringing 
of  the  suit  ;  or  by  payment,  he  may  have  an  assignment  of  the  instru- 
ment. Rut,  while  both  remain  passive,  the  operation  of  the  law  will 
not  discharge  the  surety.     We  have   seen   that  this  is  the  rule,   in 
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reference  to  cases  in  bankruptcy.  There  is  another  strong  illustration 
in  the  instance  of  joint  obligations  at  common  law:  in  such  case,  if 
the  principal  obligor  died,  his  representatives  could  not  be  sued,  but 
the  surety  only.  The  action  as  to  the  estate  of  the  decedent  was 
entirely  gone,  but  continued  as  to  the  survivor,  even  though  that  sur- 
vivor were  a  mere  surety.  And  except  in  a  few  special  and  excepted 
cases,  of  which  partnership  contracts  formed  one,  there  was  no  reme- 
dy against  the  representatives  of  the  decedent,  even  in  equity. — Raw- 
stone  v.  Parr,  3  Russ.,  424  ;  1  Rob.  Prac,  49  ;  2  Williams  on  Execu- 
tors, 1072. 

This  particular  case  is  changed  since  the  passage  of  the  act  in  regard 
to  joint  obligations  ;  but  it  shows  the  principle  which  applies  in  cases 
of  discharge  by  mere  operation  of  law,  and  that  the  surety  may  con- 
tinue bound,  notwithstanding  the  discharge  of  the  principal. 

Equity  will  sometimes  give  relief,  either  total  or  partial,  according 
to  circumstances,  to  a  surety  when  he  has  been  prejudiced  by  the  act 
of  the  creditor.  As  where  a  levy  has  been  made  on  property  of  the 
principal  which  is  released  by  the  creditor  from  motives  of  kindness 
to  the  debtor,  there  equity  will  relieve  to  the  extent  of  the  value  of  the 
property  levied  on  and  discharged.  But  this  is  on  the  ground  of  the 
active  interference  of  the  creditor. — Cooper  v.  Wilcox,  2  Dev.  ^-  Bat, 
Eq.  R.,  91  ;  Mayheiv  v.  Crickett,  2  Sivanst.,  193  j  Capelv.  Butler,  I 
Eng.  Cond.  Ch.  R.,  543. 

In  Tennessee,  under  a  statute  in  many  respects  like  the  one  under 
consideration,  it  has  been  holden,  that  a  failure  to  proceed  by  the 
creditor  in  the  specified  time,  does  not  discharge  the  surety,  and  that 
after  judgment  against  him,  he  may  recover  of  the  estate. — 9  Ycrg., 
57,  It  may  be  well  to  observe,  however,  that  there  is  this  difference 
between  our  statute  and  that  of  Tennessee.  Ours  not  only  directs 
that  the  claim  shall  be  barred,  but  also  that  the  estate  shall  be  dis- 
charged. The  Tennessee  act  is  in  terms  simply  a  statute  of  limita- 
tions, directing  that  the  claim  shall  be  barred  in  law  and  in  equity. 
Whether  ours  is  more  than  a  statute  of  limitations,  it  is  not  necessnry 
now  to  determine.  It  may  be  well  to  remark,  though,  that  in  New 
York  it  has  been  decided  that  a  similar  law  of  the  island  of  St.  Croix, 
is  only  a  statute  of  limitations,  and  that  a  claim  growing  up  under  it 
is,  when  sued  on  in  New  York,  governed  by  the  statute  of  limitations 
of  that  State.  Every  one  at  all  acquainted  with  the  conflict  of  laws, 
will  see  the  force  and  point  of  this  decision — Lincoln  v.  Battclle,  6 
Wend.,  475.  But  whether  our  act  be  one  merely  of  limitations,  or 
something  more,  cannot  affect  this  question,  because  we  have  seen 
that  in  cases  of  bankruptcy,  of  joint  obligations,  and  of  discharges  by 
mere  operation  of  law  of  the  principal,  the  surety  remains  bound,  of 
course  where  the  statute  of  limitations  has  run  as  to  both,  both  are  re- 
leased. 

The  sureties  may,  in  such  cases,  compel  the  presentment  of  the 
claim  in  due  time,  and  thus  preserve  their  recourse  against  the  estate 
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beyond  doubt.  If  they  fail  to  do  so,  they  are  in  fault,  in  neglecting  to 
protect  their  own  interest,  and  have  no  right  to  throw  the  consequen- 
ces of  their  negligence  upon  the  creditor. — Nashville  Bank  v.  Campbell, 
7  Yerg.,  353. 

This  precise  point  has  already  been  determined  by  this  court. — 
Kerr  v.  Brandon,  2  How.,  910  ;  but  to  endeavor  to  satisfy  the  bar,  we 
have  gone  more  fully  into  the  reasoning,  than  was  done  on  that  occa- 
sion. 

Judgment  affirmed. 

PRIVILEGED  COMMUNICATIONS. 

In  a  suit  by  a  cestui  que  trust  to  set  aside  a  purchase  of  the  trust 
property,  made  thirty  years  before,  by  the  trustee,  the  trustee  insisted 
on  the  knowledge  of  the  transaction  and  long  acquiescence  therein  by 
the  cestui  que  trust  ;  and  in  his  answer  to  a  cross  bill,  the  cestui  que  trust 
admitted  that  he  had  an  opinion  of  counsel  on  his  right,  which  he  had 
taken  many  years  before.  The  court  held  the  opinion  to  be  a  privileged 
communication,  and  refused  to  order  its  production. —  Woods  v.  Woods, 
4  Hare's  Ch.  R.,  p.  83.     [1846.) 

iShebbeare  cited  Hughes  v.  Biddulph,  4  Russ.,  190  ;  Vent.  v.  Paccy,  4 
Russ.,  193  ;  Nias  v.  The  Northern  and  Eastern  Counties  Railway  Go.  \ 
2  Keen,  76  ;  Greenlaw  v.  King,  1  Beav.,  137 ;  Lord  Walsingham  v. 
Goodriche,  3  Hare,  122. 

Miller,  contra,  cited  Richards  v.  Jackson,  18  Ves.,  4.72  ;  Newton  v. 
Beresford,  1  Younge,  377.) 

PROFERT. 

In  declaring  upon  a  covenant,  contained  in  a  recorded  conveyance 
of  lands,  the  plaintiff  may  make  profert  of  a  certified  transcript,  and 
need  n»)t  show  forth  the  original.  Though  profert  be  made  of  the 
original,  the  plaintiff  may,  nevertheless,  resort  to  a  certified  trans- 
cript, as  primary  evidence  at  the  trial. —  Clark  v.  Nixon,  5  Hill's  R.,p, 
36.     (1844.) 

PROMISSORY  NOTES. 

The  prima  facie  import  of  a  blank  endorsement  of  a  note  not  nego- 
tiable, payable  on  time,  is  an  engagement  by  the  endorser,  that  the 
note  is  due  and  payable  according  to  its  tenor  ;  that  the  maker  shall  be 
of  ability  to  pay  it,  when  due  ;  and  that  it  is  collectable  by  the  use  of 
due  diligence. 

The  same  general  doctrine  is  applicable  to  the  endorsement  of  a 
note  payable  on  demand  ;  though  the  conduct  requisite  to  constitute 
due  diligence,  in   the  two   cases,   may  be  different.     Though  the  law 
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requires  the  use  of  due  diligence,  in  the  holder  of  a  note  payable  on 
demand,  in  order  to  subject  the  endorser  ;  yet  it  does  not  prescribe 
any  certain  rule  of  conduct  for  this  purpose,  but  leaves  the  question  of 
due  diligence  to  depend  upon  the  circumstances  of  the  case. 

In  the  absence  of  any  contract  of  forbearance  for  a  definite  time, 
the  endorser  may,  at  any  time,  require  of  the  holder  immediate  ac- 
tion, by  attachment ;  and  should  the  holder  then  neglect  to  pursue  the 
legal  remedy,  it  would  discharge  the  endorser's  liability. — Castle  v. 
Candee,  16  Connecticut  R.,  p.  223.     (1845.) 

To  cut  oif  the  original  parties  to  a  promissory  note,  in  the  hands  of 
a  third  person,  the  holder  must  not  have  received  it  in  payment  of 
an  antecedent  debt,  but  he  must  have  parted  with  something  for  it  at 
the  time,  or  incurred  responsibilities  to  a  third  person  on  the  credit  of 
it. — Ingerson  v.  Starkweather,  1  Walker^ s  Ch.R.,  p.  346.     (1845.-) 

(The  Chancellor  cited  Rosa  v.  Brotherton,  10  Wend.,  85  ;  War- 
dell  v.  Howard,  9  Wend.,  170 ;  Codington  v.  Bay,  20  J.  R.,  637 ;  Hart 
V.  Palmer,  12  Wend.,  523.) 

Where,  in  an  action  on  a  joint  note,  it  is  shown  that  the  defend- 
ant signed  it  as  surety,  he  will  be  liable  for  the  whole  amount,  though 
on  the  face  of  the  instrument,  as  a  joint  debtor,  responsible  only  for 
half.— Butler  v.  Ford,  9  Robinson's  La.  R.,p.  112.     (7845.) 
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It  is  not  error  for  the  county  court  to  refuse  to  grant  a  continuance 
of  the  cause.  A  motion  for  a  continuance  is  addressed  to  the  discre- 
tion of  the  court. 

When  one  of  two  defendants,  sued  jointly  in  assumpsit  on  note, 
pleads  and  proves  his  discharge  in  bankruptcy,  the  court  will  not  direct 
the  plaintiff  to  become  nonsuit  as  to  such  defendant,  nor  orde^i  a  dis- 
continuance of  the  suit  as  to  him.  It  is  only  when  the  plaintiff  neg- 
lects to  appear,  or  neglects  to  comply  with  some  of  the  orders  of 
court,  that  he  is  ever  ordered  to  become  nonsuit. 

Evidence  of  the  admissions  and  declarations  of  such  defendant, 
made  while  he  was  in  fact  insolvent,  but  before  he  obtained  his  dis- 
charge, are  admissible,  notwithstanding  he  may  be  the  principal  on 
the  note,  and  the  other  defendant  but  a  mere  surety. 

When  statements  or  admissions  of  a  party,  or  his  counsel,  are  relied 
upon  as  evidence,  they  are  to  be  taken  subject  to  all  the  restrictions 
and  qualifications  that  attach  to  them. 

An  endorsement  of  payment  upon  a  note,  without  proof  of  pay- 
ment, is  of  itself  no  evidence  tending  to  prove  that  the  person,  pur- 
porting to  have  been  the  maker  of  the  note,  had  recognized  its  validity. 
Brown  V.  Manner,  et.  al.,  16  Vermont  R.,p,  12.     (1845.) 
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Assumpsit  on  promissory  note  ;  plea,  the  general  issue,  and  the  de- 
fendant Munger  also  pleaded,  puis  darrein  continuance,  his  discharge 
in  bankruptcy.  Replication,  that  no  such  discharge  had  been  grant- 
ed, &c.     Issue  on  both  pleas  was  joined  to  the  jury. 

On  the  trial  by  the  jury  the  plaintiff  gave  in  evidence  his  note,  and 
rested  his  case.  The  defendant  Munger  gave  in  evidence  his  certifi- 
cate and  discharge  in  bankruptcy,  which  was  admitted  without  objec- 
tion, and  no  other  evidence  was  given  by  either  party  under  the  spe- 
cial plea  in  bar.  The  defendants  then  moved  the  court  for  a  nonsuit, 
or  discontinuance  of  the  action,  as  to  Munger,  and  on  the  part  of 
the  defendant  Farrand,  who  had  released  Munger's  interest  in  the 
suit,  Munger  was  offered  as  a  witness.  But  the  court  declined  to 
direct  a  nonsuit,  or  a  discontinuance  as  to  Munger,  and  refused  to  ad- 
mit him  as  a  witness.  Farrand  then  moved  the  court  for  a  discontin- 
uance as  to  himself,  and  this  the  court  refused,  and  the  trial  pro- 
ceeded. 

It  was  claimed  on  the  part  of  the  defence,  and  testimony  was  given 
tending  to  prove,  that  the  note  now  in  suit  was  without  consideration  ; 
and  the  plaintiff,  by  his  counsel,  admitted  that  he  had  also  held  another 
note,  of  the  same  date  and  amount,  signed  by  Munger  and  one  Sharp, 
and  others,  and  that  Munger  was  principal  on  both  notes, — the  other 
signers  being  sureties  merely, — and  that  but  one  of  the  notes  ought  to 
be  collected  ;  but  he  claimed  that  one  was  held  as  secujity  for  the 
other.  On  the  back  of  the  note  in  suit  were  two  endorsements  of 
payments,  purporting  to  have  been  made  previous  to  the  commence- 
ment of  the  action,  but  there  was  no  proof  that  such  payments  had 
ever  been  in  fact  made,  nor  did  it  appear  who  wrote  the  en- 
dorsements. 

The  plaintiff  offered  in  evidence  the  record  in  the  suit  on  the  note 
signed  by  Munger,  Sharp  and  others,  and  also  evidence  tending  to 
show  that  Munger  took  upon  himself  the  defence  in  that  suit,  and  de- 
fended it  upon  the  ground  that  the  note  now  in  suit  was  taken  as  a 
substitute  for,  and  in  satisfaction  of  that  note  ; — to  the  admission  of  all 
which  the  defendants  objected,  but  tlie  objection  was  overruled.  The 
plaintiff  also  offered  to  prove  the  admission  of  Munger,  made  while 
he  was  insolvent  in  fact,  but  before  he  had  obtained  his  discharge  in 
bankruptcy,  that  he  had  received  the  consideration  of  but  one  of  the 
notes,  and  that  one  stood  as  collateral  security  for  the  other, — and  also 
as  to  the  grounds  upon  which  he  defended  the  action  on  the  other 
note.  These  admissions  were  objected  to,  but  the  testimony  was  re- 
ceived. 

The  court  charged  the  jury  that,  if  one  of  the  notes  spoken  of  was 
executed  as  collateral  security  for  the  other,  it  was,  so  far  as  this  action 
was  concerned,  immaterial  upon  which  the  consideration  had  been 
advanced  by  Brown,  and  that  he  had  a  right  to  pursue  either,  or  both, 
until  he  had  obtained  one  satisfaction  ; — and  that  the  endorsement  of 
part  payment  upon  the  note  in  question,  was  to  bo  presumed  to   have 
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been  done  by  the  privity  and  consent  of  the  parties  in  interest,  and 
furnislied  evidence  tending  to  prove  that  the  defendants  had  recognized 
the  validity  of  the  note  now  in  suit. 

The  jury  were  also  told  that,  as  the  defendants  in  argument  relied 
upon  the  statements  of  the  plaintiff's  counsel,  they  should  take  the 
whole  of  it,  and  effect  should  be  given  to  it  in  that  way,  and  not  by 
taking  detached  parts  of  it.  The  jury  were  also  told  that  as  the  note 
was  given  for  value  received,  it  imported  a  consideration,  and  that 
the  burden  of  proof  was  on  the  defendants  to  show  a  want  of  consid- 
eration, and  that,  unless  they  found  that  this  note  was  without  a  con- 
sideration, they  would  return  a  verdict  for  the  plaintiff  for  the  amount 
due  upon  the  note. 

To  which  decisions  and  charge  the  defendants  excepted.  Verdict 
and  judgment  for  the  plaintiff. 

C.  D.  Kasson  for  defendants, 

1.  The  issue  of  bankruptcy,  with  the  evidence  under  it,  was  proper 
matter  for  the  court  to  decide  ;  and  the  cause  should  have  been  dis- 
continued as  to  Munger,  agreeably  to  the  bankrupt  law. 

2.  There  being  two  notes  holden  by  the  plaintiff,  and  evidence  hav- 
ing been  given  tending  to  show  that  one  of  them  was  invalid,  the  mere 
fact  that  there  were  endorsements  upon  the  note  in  suit  furnished  no 
evidence  of  the  correctness  of  such  endorsements.  It  is  like  the  case 
of  endorsements  to  avoid  the  effect  of  the  statute  of  limitations. —  PJid 
v.  Vanhatenburgh,  2  Camp.,  439  ;  2  Phil.  Ev.,  121  ;  Cowen  Sc  Hill's 
Notes,  jxirt  I,  154 — 5;  Whitney  v.  Bigelow,  \  Pick.,  110;  Carter  v. 
Gregonj,  8  Pick.,  165,  168—9. 

3.  The  admissions  of  the  defendant  Munger,  who  had  received  his 
discharge  as  a  bankrupt,  were  inadmissible  to  charge  Farrand,  his 
surety,  who  was  solely  in  interest.  It  is  the  present  interest  which 
makes  such  declarations  admissible. — Rohbinsv.  Willard,  6  Pick.,  464  ; 
Boston  Hat  Manvfactory ,  v,  Messinger,  2  Pick.,  224,  240, 

4.  The  record  given  in  evidence  was  between  different  parties. 
The  ground  of  defence  which  Sharp  and  others  took  in  that  suit,  could 
not  conclude  Farrand  in  this. 

5.  The  charge  as  to  the  effect  of  the  statements  made  by  plaintiff's 
counsel,  was  calculated  to  mislead  the  jury,  since  they  might  have 
inferred  that  such  statements  were  to  be  received  as  evidence  coming 
from  witnesses.  But  we  claim  that  they  were  wholly  inadmissible  for 
the  plaintiff, 

G.  The  evidence  tended  to  show  fraud  on  the  part  of  the  plaintiff, 
and  the  jury  should  have  been  instructed  as  to  that  question,  and  also 
as  to  the  effect  of  there  not  having  been  a  full  consideration  paid  for 
the  notes,  or  either  of  them. 

Smalley  and  Whittemorc  for  plaintiff. 
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1.  There  was  no  error  in  the  refusal  of  the  court  to  order  a  discon- 
tinuance of  the  suit  as  to  Munger. 

2.  The  evidence  of  the  declarations  of  Munger,  and  of  the  grounds 
on  which  he  defended  the  Sharp  note,  was  properly  received.  His 
declarations  were  proper  evidence  even  to  take  the  case  out  of  the 
Statute  of  limitations. — 2  Saund.,  64,  a;  Whitcomhv.  Whiting,  Doug., 
252  ;  Jackson  v.  Fairhank,  2  H.  BL,  340  ;  Johnson  v.  Beard&lee,  15 
Johns.,  2',  Sands  V.  Gelston,  15  Johns.,  511;  Coil  v,  Tracy,  8  Conn., 
1G8;  2  Stark.  Ev.,  45;  Hurd  v.  Bridgham  et  al.,  2  Pick.,  581. 

3.  We  insist  that  the  charge  of  the  court,  as  to  the  effect  of  the 
endorsements  on  the  note  in  suit,  was  correct. — 2  Stark.  Ev.,  311; 
Glynn  v.  Bank  of  England,  2  Ves.,  42  ;  Bosworlh  v.  Colckitt,  determined 
in  the  House  of  Lords,  cited  in  Vhil.  Ev.,  143  ;  Searle  v.  Barrington, 
Phil.  Ev.,  172.  175  ;    Cowen  Sf  Hill's  notes,  2  Phil.  Ev.,  243,  note  404. 

4.  There  was  no  evidence  tending  to  show  any  payment  of  the  note, 
or  that  there  was  not  aj'ull  consideration  therefor,  if  any.  The  charge 
of  the  court,  therefore,  on  that  point,  was  clearly  correct. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J. — The  power  of  the  court  to  order  a  nonsuit  was  fully 
considered  in  the  case  of  Smith  v.  Crane,  12  Vt.,  487;  and  we  are 
well  satisfied  with  the  reasoning  and  the  result  at  which  the  court 
arrived  in  that  case.  When  the  plaintiff"  appears  in  court,  unless  he 
neglect  to  comply  with  some  order  or  rule  of  court,  he  is  entitled  to 
a  trial,  and  to  a  judgment  in  the  usual  way;  and  the  court  will  not 
order  him  to  become  nonsuit  against  his  will. 

A  motion  for  a  continuance  is  addressed  to  the  sound  discretion  of 
the  court,  to  be  granted,  or  refused,  as  the  particular  circumstances 
of  the  particular  case  shall  dictate.  And  the  granting,  or  refusing  to 
grant,  the  continuance,  Is  not  an  error  which  can  be  corrected  by  this 
court. 

We  are  next  to  see  whether  the  court  erred  in  receiving  the  admis- 
sions of  Munger,  one  of  the  defendants,  he  having  received  his  dis- 
charge in  bankruptcy,  although  made  before  he  had  received  his  dis- 
charge. Tlie  admissions  of  a  party  are  never  conclusive  against  him. 
When  made  apparently  against  his  interest,  they  become  testimony 
for  the  jury  to  weigh,  and  are  more  or  less  c(mcluslve,  as  they  are 
more  or  less  against  his  interest.  Munger  was  still  a  party  to  the 
record,  and  his  having  his  discharge  in  bankruptcy  would  avail  him 
nothing,  unless  he  pleaded  it;  and,  being  pleaded,  the  result  is  to  be 
determined  by  the  jury,  for  it  was  subject  to  be  impeached  for  fraud, 
or  whatever  other  imperfection  it  might  possess  ;  so  that,  at  the  time 
of  making  the  admissions,  the  degree  of  interest  which  the  defendant 
Munger  might  have  felt,  Is  uncertain,  and  the  jury  must  at  last  judge 
of  it,  and  give  effect  and  credit  to  his  admissions  accordingly.  This 
ceitificate  is  but  a  defence  to  the  action,  and  the  defendant  might  have 
had  some  other  defence,  apparently  as  conclusive  as  this  ;  but,  in  that 
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case,  it  would  hardly  be  contended  that  his  admissions  would  not  be 
evidence.  He  was  party  to  the  suit,  and  his  admissions  were  proper 
evidence  to  be  received' and  weighed  by  the  jury  with  reference  to 
the  time,  manner,  and  occasion  of  making  them. 

There  seems  to  have  been  some  objection  to  the  record  of  the  other 
case  being  used  as  evidence  in  this  suit;  but  I  see  nothing  in  relation 
to  those  records,  in  the  manner  and  purpose  for  which  they  were  intro- 
duced, that  is  objectionable,  or  to  which  much  importance  could  be 
attached.  They  were  introduced  in  connection  with  the  doings  and 
sayings  of  Hunger,  to  show  upon  what  ground  he  defended  tbe  other 
suit,  and  what  he,  by  such  defence,  admitted  in  relation  to  the  present 
suit.  So  far  as  the  record  was  concerned,  it  seemed  to  be  regarded  as 
explanatory  of  what  he  said,  it  being  the  subject  matter  of  the  conver- 
sation in  connection  with  the  note  in  sUit. 

Thus  far  the  objections  are  taken  to  the  ruling  of  the  court  in  the 
progress  of  the  trial.  There  are  also  two  objections  to  the  charge  of 
the  court  to  be  considered. 

1.  The  court  told  the  jury,  "  that,  as  the  defendant  in  argument 
relied  upon  the  statement  of  the  plaintiff's  counsel,  they  should  take 
the  whole  of  it,  and  effect  should  be  given  to  it  in  that  way,  and  not 
by  taking  detached  parts  of  it."  By  the  "statement  of  plaintiff's 
counsel,"  we  suppose  is  meant  the  admission  of  the  plaintiff  in  relation 
to  his  holding  two  notes,  and  the  manner  and  purpose  for  which  they 
were  given,  as  detailed  in  another  part  of  the  case  ;  for  otherwise 
I  do  not  see  what  the  jury  had  to  do  with  the  statements  of  counsel, 
unless  to  regard  them  as  arguments,  addressed  in  that  sense  to  their 
understandings,  and  to  operate  upon  their  minds  as  they  should  be 
found  to  be  legitimately  drawn  from  the  evidence  in  the  case.  But 
if  I  am  right  in  supposing  that  these  statements  alluded  to,  are  the  ad- 
missions of  the  plaintiff  through  his  counsel,  then  the  rule  as  laid  down 
by  the  court,  by  which  the  jury  were  to  consider  them,  commends 
itself  to  our  approbation. 

A  party,  through  his  counsel,  may  admit,  upon  the  trial,  any  fact 
which  the  other  party  is  bound  to  prove ;  and  when  he  does  so  make 
an  admission,  and  the  other  party  chooses  to  rely  upon  it,  he  must  take 
the  admission  as  it  is  made,  subject  to  all  the  qualifications  and  restric- 
tions that  attach  to  it.  If  the  defendant,  upon  trial,  state  that  he  has 
received  the  plaintiff's  money,  but  has  returned  it,  and  the  plaintiff 
choose  to  rely  upon  that  as  an  admission,  he  must  take  the  whole  of 
it^that  which  makes  against,  as  well  as  that  which  makes  for  him. 
But  the  statement  of  counsel  is  never  to  be  regarded  as  evidence  of  a 
fact,  so  as  to  supersede  the  necessity  of  proof,  and  bind  the  paity, 
unless,  upon  the  one  hand,  it  was  understandingly  made  for  that  pur- 
pose, and,  upon  the  other  side,  was  so  received  and  relied  upon ;  and 
then  the  admission  becomes  mutual,  and,  in  the  sense  in  which  it  was 
made,  operates  for  the  benefit  of  both  parties,  like  any  other  fact  in 
the  case  which  has  been  established  by  evidence. 
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2.  The  other  point  in  the  charge  of  the  court  I  regard  of  more  im- 
portance, not  only  as  effecting  the  right  of  recovery  in  this  case,  but 
as  forming  and  establishing  a  rule  of  law  and  practice  for  other  similar 
cases.  The  court  charged  the  jury,  "  that  the  endorsement  of  part 
payment  upon  the  note  in  question  was  to  be  presumed  to  have  been 
done  by  the  privity  and  consent  of  the  parties  in  interest,  and  that  it 
furnished  evidence  tending  to  prove  that  the  defendant  had  recognized 
the  validity  of  the  note  now  in  suit."  If  such  an  endorsement  is  to 
be  regarded  as  evidence  that  the  maker  of  a  note  has  recognized  its 
validity,  all  that  the  holder  of  a  spurious  note  need  to  do,  when  at- 
tempting to  enforce  its  collection,  would  be  to  acknowledge  payment 
of  part  of  the  note  by  such  endorsement  upon  the  back.  But  I  think 
that  to  hold  thus,  would  be  establishing  a  very  dangerous  precedent. 

There  has  been  much  discussion  in  relation  to  the  effect  of  an  en- 
dorsement upon  a  note  or  bond,  when  relied  upon  to  rebut  the  pre- 
sumption of  payment.  For  this  latter  purpose,  in  the  case  of  Searle 
v.  Barrington  2  Str.,  S26,  the  endorsement  upon  the  bond  was  holden 
to  have  that  effect  iu  the  Exchequer  Chamber,  although  the  judges 
were  divided  in  opinion.  But  the  correctness  of  that  decision  has 
been  very  much  doubted  in  England ;  and  Mr.  Starkie,  in  his  treatise 
upon  evidence,  regards  that  decision  as  anomalous,  and  opposed  to 
the  fundamental  rule  that  a  man  shall  not  make  evidence  for  himself. 
In  the  case  oi  Rosebooin  v.  Billington,  17  Johns.,  182,  it  was  held  that 
an  endorsement  on  a  bond  or  note,  made  without  the  privity  of  the 
debtor,  could  not  be  admitted  as  evidence  of  payment  in  favor  of  the 
party  making  such  endorsement,  unless  it  were  shown  that  it  was 
made  at  a  time  when  its  operation  would  be  against  the  interest  of  the 
party  making  it.  And  it  is  said  in  the  present  case,  that  the  inference 
to  be  drawn  from  the  endorsement  is  in  favor  of  the  validity  of  the 
note,  because  it  was  against  the  interest  of  the  plaintiff  thus  to  acknow- 
ledge the  payment.  But  this  is  a  two-edged  argument,  that  cuts 
equally  as  well  one  way  as  the  other ;  for,  if  we  assume  the  fact  that 
the  note  was  invalid,  the  plaintiff,  by  thus  endorsing,  is  enabled  to 
make  evidence  for  himself,  and  thus  purge  the  note  of  its  imperfec- 
tions. And  it  would  seem  to  make  no  difference  what  the  objection 
to  the  note  might  be  ;  by  the  application  of  this  principle,  all  might 
be  met  by  proof  of  an  endorsement  upon  the  note. 

It  is  sufficient  to  say,  that  the  endorsement  upon  this  note,  of  itself, 
without  proof  of  payment,  had  no  tendency  to  prove  that  the  defend- 
ants had  recognized  the  validity  of  the  note,  and  the  charge  of  the 
court,  in  this  respect,  is  erroneous. 

Judgment  of  the  County  Court  reversed. 

PUNISHMENT  OF  SEAMEN. 

The  right  of  the  mate  or  other  officers  of  a  ship  to  inflict  punishment 
on  the  seamen,  when  the  master  is  on  board  and  at  hand,  can  be  justi- 
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fied  only  by  the  immediate  exigencies  of  the  sea-service,  or  as  a  necfes^ 
sary  mean?  to  suppress  mutinous,  illegal,  or  flagrant  misbehavior  on 
the  part  cf  ihe  seamen,  or  to  compel  obedience  on  the  part  of  the  sea- 
men to  orders,  or  other  duties,  which  require  prompt  and  instant  action 
and  interference  on  the  part  of  the  officers,  and  admit  of  no  delay. 
In  general,  it  is  the  duty  of  the  officers  to  consult  the  master  as  to  the 
infliction  of  punishment. —  U.  S.  v.  Hunt,  2  Story's  R.,  p.  120.    (1 845.) 

PURCHASER  WITHOUT  NOTICE. 

Taking  property  in  payment  of  a  pre-existing  debt,  does  not  make 
the  buyer  a  purchaser  for  valuable  consideration,  in  the  eye  of  the 
law,  as  against  one  holding  a  prior  equity. — Rowan  v.  Adams,  1  Smedes 
Sf  MarsJialVs  Ch.  R.,  j>.  45. 

RECEIVER  OF  PUBLIC  MONEY. 

TJie  felonious  taking  and  carrying  away  the  public  moneys  in  the 
custody  of  a  receiver  of  public  moneys,  without  any  fault  or  negligence 
on  his  part,  does  not  discharge  him  and  his  sureties,  and  cannot  be  set 
up  as  a  defence  to  an  action  on  his  official  bond. —  United  States  v.  PreS' 
cott,  3  Howard's  U.  S.  R.,  p.  578.     (1845.) 

(Nelson  (Att.  Gen.)  cited  Southcote''s  case,  4  Coke's  R.,  83;  Kettle  v.Brom- 
soUl,  JVilles,  118  ;  Story  on  Bailment,  21 ;  Coggs  v.  Bernard,  2  Ld.  Raym., 
909  ;  Raymond,   220 ;  1  Fentris,  190  ;  Holt,  131 ;  1  fVilson,  281 ;  1    T.  M., 

27 ;  Strange,  128. 

Dickey  ^-  Burke  contra,  cited  Story  on  Bailment,  sec.  442,  444,  445,  2d  ed. ; 
Jones  on  Bailment,  97,  98,  99  ;  Piatt  v.  Hibbard,  7  Coiven,  497 ;  Roberts  v. 
Turner,  12  T.  R.,  232  ;  Brown  v.  Anderson,  2  Wend.,  593 ;  2  Blackstont's 
Comm.,  452;  Finnucane  v.  Small,  1  Espinasse,  315;  Foster  v.  The  Essex 
Bank,  17  Mass.,  479  ;  1  Dane's  Abr.,  chap.  17,  art.  11,  sec.  3  ;  Story  on  Bail- 
ment, sec.  70,  71.  2d  ed., ;  2  Kent's  Comm.,  563,  note  d,  3d  ed.  ;  Sir  fFilliam 
Jones,  61.^ 

RELEASE. 

To  discharge  one  party  to  a  contract,  on  the  ground  of  the  failure  of 
the  other  to  perform  his  part,  such  failure  must  be  clearly  established 
by  full,  direct,  and  satisfactory  evidence. —  Wright  v.  Petrie,  1  Smedes 
^  Marshall's  Ch.  R.,p.  282.     (1844.) 

REPLEVIN. 

Replevin  will  not  lie  against  a  bailee,  but  a  party  may  retake  his 
goods  if  ihey  have  been  removed  for  the  purpose  of  depriving  the 
owner  of  them. — Reeves  v.  Morris,  1  Armstrong,  Macartney  Sf  Ogle's 
R.;  p.  159.     (1844.) 
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SALE. 

It  is  now  a  settled  rule  of  law,  that  if  a  person  purchases  goods 
with  a  preconceived  design  not  to  pay  for  them,  the  vendor  has  a  right 
to  treat  the  sale  as  void. —  Thompson  v.  Rose,  16  Connecticut  R.,  p.  71. 
(1845.) 

{Hungerford  ^  Cone,  cited  Lupin  v.  Marie,  2  Paige's  Ch.  169  ;  Walker  v. 
Devereaux,  4  Paige's  Ch.,  229  ;  Mowry  v.  fValsh,  8  Cow,,  238 ;  Root  v. 
French,  13  Wend.,  570  ;  Hoffman  v.  Carow,  22  Wend.,  348 ;  ^sAe  v.  Putnam, 
1  ift7/,  302  ;  Bujjington  v.  Garish,  15  Mass.,  156  ;  McKenney  v.  Dingley,  '4 
Greenl.,  172;  Seaver  v.  Dingley,  4  Greenl.,  306;  Hawes  v.  Dingley,  17 
Maine,  340  ;  Thurston  v.  Blanchard.  22  Pick.,  18  ;  Stevens  v.  Austin,  1  Mef- 
caZ/  557  ;  Hitchcock  v.  Covill,  20  ^ftncf.,  167. 

Williams,  C.  J.,  cited  i2ei(/  v.  Hutchinson,  3  Campbl.,  352 ;  iVb6/e  v.  ^rf- 
ams,  7  Taunt.,  89  ;  JGar/  Bristol  v.  Wilsmore,  1  i?am.  8f  Cress.,  514  ,  A^eZij 
V.  Wilson,  1  iJi/an  ^  Moody,  178  ;  Hawse  v.  Crowe,  1  JR3/an  ^  Moody,  414  ; 
Ferguson  v.  Carrington,  9  Barn.  Sf  Cress.,  59.) 

A  purchaser  at  an  auction  sale,  cannot  be  compelled  to  accept  an 
encumbered  title,  when  it  is  not  shown  that  he  had  notice  of  the  en- 
cumbrance.— Frerety.  Meux,  9  Robinson's  La.  R.,  p.  414.     (1845.) 

SALVAGE. 

In  cas-^s  of  salvage,  the  master  of  a  salving  vessel  may  bind  his  own 
interest,  ai.d  the  interest  of  his  employers,  by  an  agreement  with  the 
owner  (if  the  vessel  saved,  as  to  the  quantum  of  salvage  to  be  paid,  but 
such  agreement  will  not  be  conclusive  upon  the  rest  of  the  crew,  if 
made  without  their  sanction  and  concurrence. —  The  Britain,  1  Robin- 
son's Admiralty  R,  p.  AO.     (1844.) 

SATISFACTION. 

A  trust  fund,  to  which  a  father  was  entitled  for  life,  and  his  son  and 
daughter  in  remainder,  was  sold,-  and  the  proceeds  received  by  the 
father.  Subsequently,  on  the  marriage  of  the  daughter,  the  father 
settled  property  for  her  benefit  of  a  larger  value  than  the  proceeds  of 
the  trust  fund: — Held,  that  the  claim  of  the  daughter  against  the 
father  in  respect  of  her  share  of  the  proceeds  of  the  trust  fund,  must 
be  presumed  to  be  satisfied  by  the  settlement. 

That  neither  the  expression  in  the  settlement  of  the  consideration 
of  natural  love  and  affection,  nor  the  ignorance  of  the  husband  of  the 
rights  of  the  wife  in  the  trust  fund,  had  the  effect  of  excluding  the 
presumption,  of  satisfaction. — Plunkett  v.  Lewis,  3  Hare's  Ch.  R.,p. 
316.     (1845.) 

A  levy  upon  personal  property  sufficient  to  satisfy  the  judgment,  is, 
while  the  levy  subsists,  a  satisfaction  of  the  judgment,  and  a  sale  of 
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Other  property  than  that  embraced  in  the  levy,  by  another  execution 
on  the  same  judgment,  while  the  first  levy  remains  undisposed  of, 
pEisses  no  title. — Bingaman  v.  Hyatt,  1  Smedes  cf  Marshall's  Ch.  R., 
p.  437.     (1844.) 

SCIRE  FACIAS. 

A  writ  of  execution  issued  on  a  judgment  more  than  a  year  old, 
without  a  scire  facias,  is  not  absolutely  void,  but  voidable  only  ;  and, 
if  not  actually  avoided,  such  writ  is  a  justification  to  parties  sued  in 
trespass  for  causing  it  to  be  executed. — Blanchenay  v.  Burt,  4  QueerCs 
Bench,  R.,  p.  707.     (1845.) 

[Hoggins  cited  Patrick  v,  Johnson,  3  Lev.,  403 ;  Howard  v.  Pitt,  1 
Salk.,  261;  2  Tidd.,  1129,  9th  ed.  ;  Cholmondeley  v.  Beating,  2  Ld, 
Raym.,  1096;  Landon  v.  Proctor,  7  Barn.  SfCrss.,  800. 

Fry  contra,  cited  Mortimer  v.  Piggott,  2  Dowl.,  P.  C,  615  ;  Dick- 
inson V.  Eyre,  7  Dotvl.,  P.  C,  721.) 

SECURITY. 

Where  a  fund  or  pledge  is  placed  in  the  hands  of  the  creditor,  as 
security  for  a  debt,  and  a  surety  pays  the  debt,  he  is  entitled  to  the 
benefit  of  the  fund  or  pledge,  as  against  the  principal,  as  fully  as  the 
principal  himself  It  is  the  debt  that  is  to  be  protected,  and  however 
it  may  be  modified,  or  into  whose  hands  it  may  come,  until  that  is  paid 
the  fund  or  pledge  accompanies  it,  and  remains  for  its  redemption. — 
Belcher  V.    The  Hartford  Bank,  15   Cunnecticut  R.,  p.  381.     (1844.) 

(Church  J.,  cited  New  London  Bank  v.  Lee,  11  Conn.,  112;  Hodg- 
son V.  Shaw,  3  Mylne  If  Keen,  190  ;  1   Story's  Eq.,  592.) 

SHERIFF. 

A  sheriff  is  authorized  to  perform  the  duties  of  his  office,  until  his 
successor  is  duly  qualified,  though  the  term  for  which  he  was  appoint- 
ed has  expired.  So,  in  case  of  re-appointment,  he  may  continue  to 
act  under  his  first  appointment,  until  duly  qualified  under  a  second. — 
Pumfhrey  v.  Delahoussaye,  9  Robinson's  La.  R.,p,  42.     (1845.) 

Land  sold  by  the  sheriff"  for  non-payment  of  taxes,  and  bought  by 
the  deputy  sheriff"  of  the  county  in  which  it  lies,  though  it  afterwards 
passes  into  the  possession  of  purchasers  for  valuable  consideration, 
may  be  recovered  by  the  original  owner,  or  his  heirs. —  Taylor's  devi- 
sees y. -Stringer,  1  Grattan's  R.,  p.  158.     (1845.) 

An  officer  who  executes  process  issued  by  a  court  without  jurisdic- 
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tion,  is  a  trespasser,   and  liable  in  damages  to  the  party  injured. — 
Lowryv,  Erwin,  6  Robinson's  La.  R.,  p.  192.     (1845.) 

If  property  levied  on  by  a  sheriff  be  taken  from  his  possession  hy 
writ  of  replevin,  yet  if  the  decision  in  that  case  be  in  his  favor,  it  is 
his  duty  to  regain  the  possession,  sell  the  property,  and  pay  off  the 
execution,  though  his  term  of  office  may  have  expired. — Rogers  v. 
Darnoby,  4  Ben  Monroe's  R.,  p.  238.     (1844.) 

(Breck,  J.,  cited  Clerk  v.  Withers,  1  Salkdd,  323;  fVilbraham  v.  Snoiv, 
2  SauniL,  47, 7Wte  b;  2  Ld.  Raym.,  1072 ;  Watson  on  Sheriff,  7  Law  Library, 
136—8,  141.) 

No  action  lies  against  a  sheriff  or  his  officer  for  arresting  a  party 
attending  under  a  summons  from  a  court,  though  it  be  alleged  that 
the  party  was  thereby  privileged,  and  that  the  defendants  knew  the 
fact,  and  made  the  arrest  maliciously, — Magny  v.  Burt,  5  Queen's 
Bench  R.,  p.  381.     (1846.) 

{Ke7inedy  cited  Tarlton  v.  Fisher,  2  Doug.,  671 ;  Cameron  v.  Lightfoot, 
2  W.  Bl.,  il90 ;    Crossley  v.  Shatv,  2  W.  BL,  1085. 

Jervis,  contra,  cited  Balme  v.  Hutton,  9  Bing.,  471 ;  Lucas  v.  Nockells, 
10  Bing.,  157 ;  Porter  v.  Weston,  5  New  C,  715.) 

SHERIFF'S  RETURN. 

The  return  of  satisfaction  upon  an  execution,  though  false,  so  far 
extinguishes  the  lien  of  the  judgment  upon  which  the  execution  issued, 
that  property  of  the  defendant  in  the  execution,  sold  subsequent  to  the 
return,  would  no  longer  be  subject  to  it.  Alitcr,  if  the  false  return 
is  made  after  sale  of  property  of  the  defendants.  In  such  case,  on 
the  return  being  vacated,  the  lien  would  still  exist  on  the  property 
previously  sold. — Parks  v.  Person,  1  Smedes  <^  Marshall's  Ch.  R., 
p.  76.     (1844.) 

A  sheriff  will  not  be  permitted  to  give  testimony  in  contradiction 
to  his  return. — Planters'  Bank  v.  Walker,  3  Smedes  ^  Marshall's  R. 
p.  409.     (1845.) 

A  sheriff's  return  to  a  writ  of  j?en  facias,  must  state  the  value  of 
the  goods. — Barton  v.  Gill,  1  Dowling  if  Lowndes'  Practice  R.,  p.  593. 
(1845.) 

SHERIFF'S  SALE. 

Irregularities  of  a  sheriff,  in  conducting  a  sale  of  real  or  personal 
estate  under  execution,  will  not  vitiate  the  title  of  a  bona  fide  purcha- 
ser at  such  sale. — Minor  v.  The  President  If  Selectmen  of  Natchez, 
4  Smedes  ^  MarshalVs  R.  p.  602.     (1845.) 
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{Montgomery  ^-  Boyd  cited  Drake  v.  Collins,  5  How.,  253 ;  McKinneys  y. 
Scott,  1  Bibb,  J  55 ;  Reardon  v.  Searcy's  Heirs,  2  J5t66,  202 ;  Coleman  v.  Tra- 
fcu«,  2  i^/6i,  518  ;  Lawrence  v.  Speed,  2  jB(66,  401  ;  Hayden  v.  Dunlap,  3  5i66, 
216;  T^rouvj  v.  3////er,  3/.  J.  Marsh.,  435;  Webber  \.  Cox,  6  Mon.,  110; 
Starke  v.  Gildart  ^-  Morris,  4  i/oif,  2G7 ;  Hamilton  v.  Shreii^sbury,  4  Rand., 
427 ;  Jackson  v.  Sternbergh,  1  Jo/iw.  Coses,  153 ;  Gr?7es  v.  Praff,  1  i/r'W* 
.S".  C.  i?.,  239 ;  Thomas  fy  Ashby  v.  Jeier  S^  ^6ne?/,  1  -^i^i's  S.  C.  il.,  380 ; 
Simonds  v.  Cat'in,  Coleman  fy  Cairns''  Cases,  34G ;  Fenwick  v.  Floyd's  Les- 
see, 1  //ar.  ^  Gi7/,  172. 

Wiiichester,  coutra,  cited  Thacher  v.  Powell,  6  Wheat.,  119;  Stead's  Execu- 
tors V.  Course,  4  Crunch,  403 ;  Williams  v.  Peyton's  Lessee,  4  Wheat.,  77 ; 
Jackson  V.  Roberts,  11  Wend.,  AM;  Bott  \ .  Burnell,  11  Mass.,  165;  Porter 
V.  Millet,  1>  Mass.,  101;  Coe  v.  Siou',  8  Conn.,  536;  Chamberlain  v.  Dofi/, 
18  PicA:.,  495  ;  Estahrook  v.  Hapgood,  10  Mass,  315 ;  Lancaster  v.  Pope, 
1  Mass.,  83  ;  JSJt/j/  v.  Knapp,  2  Mass.,  154;  Amory  v.  Williams,  14  Mass.,  20; 
Whitaker  v.  Sumner,  7  Pick.,  556  ;  Wellington  v.  GoZe,  13  Mass.,  483 ;  l)am 
V.  Maynard,  9  Mass.,  236 ;  iJean  v.  Parker,  17  Mass.,  591 ;  Grosvenor  v. 
Little,  7  Greenleaf,  376  ;  Eastman  v.  Curtis,  4  Vermont,  616  ;  Ca6/e  v.  Mor- 
fm  S,-  J5e//,  1  //o(t»,  .561 ;  Christy  v.  Minor,  4  Mumf.,  431 ;  A'o/Ze  v.  Femcick, 
4  Rand.,  585  ;  Watson  Vv  Water,  10  Conn..  77  ;  Metcalf  v.  Gillett,  5  Conn., 
405;  Co.  Li».,  sec.  4.34,  2586,  jio^e  :  Attorney  General  v.  Griffith,  13  Fes., 
586  ;  Delogtiy  v.  Smith,  3  Mj7/.  La.  JR.,  418  ;  Jackson  v.  Shepard,  7  Cow,,  90. 

Sharkey,  C.  J.,  cited  Fizn  Campem,  v.  Snyder,  3  How.,  66  ;  Cooper's  I^es- 
seev.  Galbraith,  3  IFos/i.  C.  C.  i^.,  546;  Saunders  v.  Caldwell,  1  Cou'.,  622; 
Hamilton  v.  Shreivsbury,  4  Rand.,  427  ;  Titcomb  v.  Marine  fy  Fire  Ins.  Co., 
8  Mass.,  326;  Wheaton  v.  Sexton,  4  Wheat.,  503;  Jackson  v.  Walker, 
4  Wend.,  462;  Lawrence  v.  Speet/,  2  £j?/6,  401 ;  Turner  v.  McCrea,  1  A^o«  fy 
McCord,  11 ;   Jones  v.  Fulgham,  3  Murphy,  364.) 

A  party  cannot  complain  of  a  sale  made  by  the  sheriff,  of  real  pro- 
perty, in  blf)ck,  unless  it  be  alleged  and  proved  that  plaintiff  requested 
the  officer  to  sell  it  in  separate  parts. — Baudac  v.  Conrey,  10  Robin- 
son's La.  R.,  p.  466.     (1845.) 

SIGNATURE. 

If  a  testator,  -who  is  unable,  from  illness,  to  sign  his  will,  has  his 
hand  guided  in  making  his  mark,  it  is  a  sufficient  signature  within 
the  statute  of  frauds. —  Wilson  v.  Beddard,  12  Simon's  R.,  p.  28. 
(1844.) 

SLANDER. 

Malice  is  the  ^is<  of  an  action  for  slander  ;  and  the  speaking  of  action- 
able words  is  evidence  of  malice.  The  better  rule  seems  to  be  in 
actions  for  slander,  that  the  defendant  shall  be  held  responsible  for 
words  spoken,  in  the  sense  in  which  he  used  them.  If  the  meaning 
be  doubtful,  other  parts  of  the  same  conversation  may  explain  it,  and 
do  away  the  malicious  intent;  but  if  there  be  no  such  explanatory 
conversation,  the  law  will  infer  malice  from  the  speaking  of  action- 
able words. 


BLANDER.  227 

A  defendant,  in  an  action  for  slander,  has  a  right  to  explain  the 
meaning  of  words  used  by  him,  and  rebut  the  presumption  of  malice; 
and  a  witness  may  be  asked  his  opinion  as  to  the  intent  of  the  defend- 
ant to  impute  crime,  if  it  be  doubtful. 

It  is  not  actionable  to  charge  a  man  with  an  intent  to  commit  a 
crime. 

The  word  thuf  is  not  actionable,  unless  the  defendant  intended  to 
impute  crime,  which  the  law  will  presume,  if  a  contrary  intent  be  not 
shown. 

Words  spoken  through  mere  heat  and  passion,  are  not  actionable. 
In  an  action  for  slander,  the  question  of  malice  is  properly  submitted 
to  the  jury,  and  all  the  facts  and  conversation  are  to  be  weighed  in 
ascertaining  the  intent  with  which  the  words  were  spoken.  The  law 
presumes  malice  from  actionable  words,  and  they  must  be  taken  in 
their  common  acceptation.  Proving  them  substantially  as  laid,  will 
entitle  the  plaintiff  to  recover. 

The  law  implies  damage  from  actionable  words,  and  that  the  defend- 
ant intended  the  injury  the  slander  is  calculated  to  effect. 

Drunkenness  is  no  excuse  for  slander. 

Courts  will  not  grant  new  trials  merely  to  enable  a  plaintiff  to  reco- 
ver vindictive  damages  ;  nor  can  a  new  trial  be  granted  in  an  appellate 
court,  on  the  ground  that  the  verdict  is  against  evidence,  unless  the 
whole  of  the  evidence  is  shown  in  the  record. 

It  is  the  duty  of  the  party  excepting  to  the  decision  of  a  court,  to 
set  out  in  his  bill  of  exceptions  the  whole  matter  necessary  to  make 
the  very  truth  and  right  of  that  matter  appear,  and  the  omission  will 
be  taken  most  strongly  against  him. 

Courts  will  not  give  mere  abstract  propositions  of  law,  as  instruc- 
tions to  a  jury,  where  they  have  no  application  to  any  evidence  or  facts 
before  them. 

Words  spoken  in  merriment  or  jest,  without  malice,  are  not  action- 
able ;  aliter,  where  there  is  malice  and  an  intention  to  defame. — 
McKee  V.  Ingalls,  Scammon's  R  ,  jp,  30.     (1844.) 

This  cause  was  heard  in  the  court  below,  at  the  October  term,  1842, 
before  the  Hon.  Samuel  D  Lockwood. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Heslep  <5*  Brown  for  the  plaintiff  in  error. 

1.  Courts  and  juries  will  understand  words  in  the  same  way  that 
other  people  do.  The  doctrine  of  constraining  words  in  mitiori  sense 
has  long  since  been  exploded. — Demaret  v.  Haring,  6  Cowcn,  77,  87; 
3  Coiven.,  239. 

2.  The  words  alleged  ti»have  been  spoken  are  actionable.  To  call 
a  man  a  ihvf,  without  explanaticm,  has  always  been  considered  .'Ction- 
able  in  this  court.     "He  will  6teal"  is  actionable. — 21  Wend.,  70.     "  I 
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believe  he  will  steal"  is  actionable. — S  Johns,  74.  "  He  will  be  bank- 
rupt in  six  months"  is  actionable. — Else  v.  Ferris,  Anthon's  iV.  P. 
R.,  23. 

3.  If  the  words  are  false,  malice  is  presumed.  What  constitutes 
malice.— See  4  Phil  Ev.,  245  ;  2  Stark.  Ev.,472;  Root  v.  Kitig,  7 
Cowen,  623. 

4.  Words  spoken  in  wantonness  or  jest,  and  without  occasion,  ai'e 
actionable. — 2  Stark.  Ev.,  464. 

5.  If  words  bear  a  doubtful  meaning,  the  jury  are  to  put  the  same 
construction  upon  them  that  the  court  would. — Gilson  v.  Williams,  4 
Wend.,  320  ;   Lane  v.   Wells,  7  Wend.,  175. 

6.  If  the  words  spoken  are  actionable,  an  explanation,  justification, 
or  apology  is  to  be  furnished  by  the  defendant. — 12  Johns.,  240  ;  1 
Johns.  Cas.,  273. 

7.  The  court  will  grant  a  new  trial  in  slander,  when  the  verdict  is 
for  the  defendant,  and  against  law  and  evidence. —  Graham  on  Neic 
Trials,  373 :  6  Conn.,  186. 

Hardin,  for  the  defendant  in  error. 

1.  All  the  evidence  is  not  given  in  the  bill  of  exceptions,  and  in 
such  cases  this  court  will  not  grant  a  new  trial. — Swain  v.  Cawood,  2 
Scam.,  507  ;  Rogers  v.  Hall,  3  Scam.,  5, 

2.  The  understanding  of  the  witnesses,  of  the  meaning  of  the 
words,  is  evidence  to  be  weighed  by  the  jury. — 2  Stark.  Ev.,  461  ;  2 
Selw.  N.  P.  430;   12  Johns.,  240. 

3.  Malice  is  essential  to  the  offence,  and  the  jury  are  to  judge  of  it. 
—2StarL  Ev.,  471  ;  2  Selw.  N.  P.,  438. 

4.  To  call  a  man  a  thief  is  not  actionable,  unless  it  was  intended  to 
impute  felony  to  him. — 2  Selw.  N.  P.,  428;  2  Chit.  Blac,  93,7wte9  ; 
1  Campb.,  49  ;  1  Swift's  Big.,  487  ;  3  Mass.,  553  ;  5  Bos.  and  Pul,  335  ; 
12  JoJms.,  240. 

5.  To  accuse  a  man  of  an  intent  to  commit  a  crime  is  not  actionable. 
—3  Chit.  Blac,  123,  93,  note  9  ;  1  Swift's  Dig.,  482  ;  2  Selw.  N.  P., 
428. 

6.  Words  spoken  in  wantonness  and  jest,  referred  to  in  Stark,  on 
Ev.,  are  based  on  1  Hawk.  P.  C,  353,  357,  sec.  4,  13,  14,  and  refer  to 
indictments  for  libel  ;  yet  the  authorities  there  cited  are  against  the 
conclusion  of  the  law  laid  down  in  the  text. 

7.  There  was  no  evidence  before  the  jury  to  show  that  the  words 
charged  were  spoken  in  "  wantonness  or  jest,"  and  therefore  the 
plaintiff  had  no  right  to  request  the  court  to  give  such  an  instruc- 
tion. 

8.  The  court  gave  all  the  instructions  asked  for  by  the  plaintiff  per- 
tinent to  the  case,  and  the  latter  has  no  right  to  complain  of  the  in- 
structions of  the  court. 
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SoATEs,  Justice,  delivered  the  opinion  of  the  Court: 

Case,  for  slander.  The  words  laid  were  "  You  are  a  damned  thief;" 
"  If  you  have  got  money  you  stole  it ;"  "  I  believe  you  are  a  damned 
thief;  I  believe  you  will  steal."  General  issue  ;  and  verdict  for  the 
defendant.  Motion  fur  new  trial,  for  misdirections  of  the  court,  and 
:>ecause  the  verdict  is  against  law  and  evidence.  The  court  overruled 
the  motion,  and  the  plaintiff  excepted,  preserving  a  part  of  tiie  evidence 
and  the  instructions  given  and  refused.  He  now  assigns  for  error: 
first,  the  denial  of  his  motion;  second,  the  giving  the  defendant's 
instructions;  and  third,  the  refusal  to  give  instructions  prayed  for  by 
him. 

The  instructions  asked  by  the  defendant,  and  given  by  the  court, 
were,  *'  tnat  if  the  jury  believe  from  the  testimony,  that  Ingalls,  at  the 
time  he  called  McKee  a  thief,  did  not  intend  to  impute  felony  to  him, 
the  words  are  not  actionable,  and  they  must  find  for  the  defendant. 

That  if  the  words  were  used  by  Ingalls  in  heat  and  passion,  and  he 
did  not  intend  to  impute  felony  to  the  plaintiff,  they  must  find  fur  the 
defendant.  : 

That  the  words,  if  you  have  any  property,  you  stole  it  ;  I  believe 
you  will  steal  ;  and  other  similar  conditional  expressions,  are  not  such 
words  as  will  sustain  this  action  ;  and  the  jury  cannot  find  a  verdict 
against  the  defendant  for  using  such  words. 

That  the  question  of  the  defendant's  malice  is  a  question  of  fact  for 
the  jury,  upon  consideration  of  all  the  facts  and  conversations ;  and 
that  if  tliey  believed  the  words  "  You  are  a  damned  thief,"  were  spo- 
ken in  heat  and  passion,  and  without  intention  to  accuse  of  stealing 
any  article  of  personal  property,  they  must  find  for  the  defendant. 

The  speaking  of  actionable  words  is  evidence  of  malice.  Malaceis 
the  gist,  of  this  action. — 2  Seho.,  N.  P.,  428,  438;  12  Johns.,  240  ;  3 
Chit.  Blac,  93  ;  3  Mass.,  553  ;  Swift's  Ev.,  487.  It  is  said  in  6  Cowen, 
87,  that  the  doctrine  of  construing  words  in  mitiori  sensu  is  exploded  ; 
and  words  are  to  be  taken  and  understood  in  their  common  accepta- 
tion.— :i  Johns.,  239.  This  is  a  common  sense  rule,  but  would  hardly 
apply  that  common  acceptation  in  the  more  criminal  sense,  if  the  words 
would  equally  bear  the  milder,  and  it  be  doubtful  in  which  sense  they 
were  used.  The  better  rule  seems  to  me  to  be,  to  hold  the  party  re- 
sponsible for  the  words  in  the  sense  in  which  he  spoke  them,  as  laid 
down  in  21   Wend.,  70;  8  Johns.,  74. 

If  the  meaning  be  doubtful,  other  parts  of  the  same  conversation 
may  explain  it,  and  do  away  the  malicious  intent.  If  there  be  nosuch 
explanatory  conversation,  the  law  will  infer  malice.— -2  Sfark.  Ev.  472  ; 
12  Jiikns.,  240  ;  7  IVcud.,  111.  The  defendant,  however,  has  a  right  tq 
explain  the  meaning,  and  rebut  the  presumption  of  malice  by  proof. 
— 1  Johns.,  Ctis  ,  279.  And  the  witness  may  be  asked  his  opiiiinn  as 
to  the  intent  of  the  party  to  itnjjute  crime,  if  it  be  doubtful. — 2  Stark. 
Ev.,  461  ;   12  Johns.,  240.     But  it  should  be  an  imputation  of  crime  ; 


230  SLANDER. 

not  barely  nn  intent  o  commit  crime,  which  would  not  be  actionable. 
—3  Chit.  Blar..,  9.'^  ;  2  Seho.  N.  P.,  428  ;  5  Bos.  and  PuL,  335.  The 
woni  thief  is  not  actionable,  1  Camph.  N.  P.,  48,  unless  the  defendant 
intendeil  to  impute  crime,  which  the  law  will  presume  if  not  explain- 
ed. So  it  has  been  held  in  Massachusetts  and  other  States,  that 
words  spf>ken  fhrough  mere  heat  of  passion  are  not  actionable,  3  Mass  , 
5f>3;  S/v/ff'sJ2r,,  487,  and  I  think  very  justly,  as  it  evidences  a  want 
of  deliberation  and  malice,  which  is  the  gniramrn  of  this  action. 

The  instructions,  iherefoi-e,  given  for  the  defendant,  were  proper, 
as  falling  within  these  principles.  They  contain  the  summary  of  the 
law  governing:  the  case  ;  that  the  ground  of  the  action  was  malice  ; 
that  the  jury  were  judges  of  that  malice  ;  that  all  the  facts  and  con- 
versations were  to  be  weighed,  in  ascertaining  it ;  and  that  if  they  be- 
lieve he  did  not  speak  the  words  vyith  that  intent,  they  should  find  for 
the  defendant.  .  '     • 

There  were  seven  instructions  asked  by  the  plaintiff,  which  the  court 
gave,  embodying  many  of  the  principles  as  above  laid  down  :  that  the 
law  presumes  malice  from  actionable  words  ;  that  proving  them  sub- 
stantially as  laid  will  entitle  ihe  plaintiff  to  recover  ;  that  thtey  must  be 
taken  in  the  common  acceptation  that  the  law  implies  damage  from 
actionable  words  ;  that  the  law  presumes  that  the  defendant  intended 
the  injury  the  slander  is  calculated  to  effect;  and  that  drunkenness  is 
no  excuse  for  speaking  slanderously.  These  were  all  given,  and,  to- 
gether with  the  defendant's,  define  the  law  about  as  accurately  as  it  is 
laid  down  in  the  books,  and  embrace  pretty  much  the  whole  doctrine 
of  slander. 

It  is  also  a  rule,  that  courts  will  not  grant  new  trials,  merely  to  en- 
able the  party  to  recover  vindictive  damages. 

The  evidence  set  out  in  the  record  seems  to  establish  very  clearly 
the  speaking  of  the  actionable  words.  But  the  party  had  a  right  to 
call  explanatory  witnesses  to  rebut  the  malice,  and  defeat  the  action. 
What  he  did,  or  might  have  proven,  does  not  appear.  It  may  be,  that 
he  wholly  explained  away  the  malicious  intent  ;  if  so,  we  ought  not 
to  grant  anew  trial  upon  the  evidence. 

It  is  impossible  for  this  court  to  determine  upon  the  propriety  of 
granting  a  new  trial,  onthegiound  that  the  finding  df  the  jury  was 
against  evidence,  unless  we  have  all  the  evidence  upon  which  they 
found,  before  us.  If  we  grant  new  trials  upon  bills  of  exceptions 
containing  all  the  evidence  that  would  sustain  the  action,  without  that 
which  explained  and  rebutted  it,  very  few  verdicts  could  stand.  The 
plaintiff  might  prove  his  account,  or  produce  his  note,  and  upon  this 
evidence  the  court  must  grant  a  new  trial,  notwithstanding  the  defend- 
ant had  proved  payment  or  an  offset  to  a  greater  amount,  the  injus- 
tice itf  it  is  too  manifest  to  admit  such  a  rule. 

We  see   sufficient  testimony  to  sustain  the  plaintiff's  action  ;  but  the 
defendant's  answer  to,   and  explanation  of  it.  is  concealed- 
It  is  the  duty  of  a  party  excepting  to  set  forth,  in  his  bill  of  excep- 
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tlons,  the  whole  matter  necessary  to  make  the  very  truth  and  right  of 
that  matter  appear ;  and  the  omission  shall  be  taken  most  strongly 
against  him. — 2  Scam..,  547  ;   Rogers  v.  Hall,  3   Scam.,  5. 

The  other  error  questions  the  refusal  of  the  following  instruction  : 
"If  the  words  were  spoken  in  wantonness,  or  jest,  or  without  occa- 
sion, it  is  no  excuse-" 

It  is  to  be  remarked  that  courts  will  not  give  mere  abstract  propo- 
sitions of  law,  as  instructions,  to  a  jury,  where  they  have  no  application 
to  any  evidence  or  facts  before  them.  For  want  of  the  whole  evi- 
dence, we  are  unable  to  say  whether  there  was  any  to  which  this 
would  apply,  admitting  that  it  contained  a  correct  legal  propo- 
sition. 

But  notwithstanding  it  is  drawn  up  in  nearly  the  language  of  Mr. 
Starkie,  2  Stark.  Ev.,  464,  he  gives  no  authority  but  Sergeant  Haw- 
kins.—  1  Hawk.  VI.  Crown,  356,  cap.  73,  sec.  13,  14.  Hawkins,  in  sec. 
13,  goes  on  to  speak  of  several  acts  that  will  not  be  deemed  a  jiublica- 
tion  of  a  libel ;  to  wit,  barely  reading  it,  in  presence  of  others,  not 
knowing  before  that  it  was  a  libel  ;  or  laughs  at  it,  when  read  by  an- 
other, or  barely  says  that  such  a  libel  is  made  upon  another,  or  the  bare 
possession  of  a  libel  not  published  and  known. 

He  then  goes  on  to  say  :  "  Also,  it  hath  been  holden,  that  he  who 
repeats  part  of  a  libel  in  merriment,  without  malice,  and  with  no  pur- 
pose of  defamation,  is  noway  punishable,"  "  J3ut,"  he  a'ids,  "it 
seemeth  that  the  reasonableness  of  this  opinion  may  be  justly  ques- 
tioned ;  for  jests  of  this  kind  are  not  to  be  endured,  and  the  injury  to 
the  party  grieved  is  no  way  lessened  by  the  merriment  of  him  who 
makes  so  light  of  it. 

He  cites  Moore  627,  and  9  Coke  59,  for  the  section,  without  dis- 
tinguishing whether  for  the  holding  that  mere  repetition  in  merriment 
without  malice  is  not  actionable  ;  or  for  the  doubt  cast  upon  that 
ruling. 

We  understand  the  authorities  as  vouched  to  sustain  the  holding 
laid  down,  and  that  the  remainder  is  the  opinion  of  Sergeant  Hawk- 
ins, and  to  vviiich  Mr.  Starkie  had  added  the  authority  of  his  opinion. 

We  are,  however,  unanimously  of  the  opinion,  that  merriment  or 
jesting,  without  malice,  is  not  actionable.  It  would  be  calculated  to 
shake  the  well  settled  doctrine  that  malice  is  the  gist  of  this  offence. 
But  if  such  merriment  and  jesting  be  malicious,  and  with  a  purpose  of 
defamation,  it  would  certainly  be  actionable. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

SOLICITOR— LIEN  OF. 

The  solicitor,  after  the  death  of  his  client,  retains  his  lien  on  the 
fund  which  he  has  rectjvered,  and  is  not  left  merely  to  his  right  as  a 
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general  creditor  on  the  estate  of  the  client. — Lloyd  v.  Mason,  4  Hare's 
Ck.R.  p.  132.     (1S4G.) 

SPECIFIC  PERFORMANCE. 

By  an  indenture  of  afrreement  entered  into  by  the  defendants  with 
the  plaintiff',  the  defendants  covenanted  "  that  they  would  construct, 
and  forever  thereafter  maintain  one  neat  archway,  sufficient  to  permit 
a  loaded  carriage  of  hay  to  pass  under  the  railway,  at  such  place  as 
the  plaintiff",  his  lieirs  and  assigns,  should  think  most  convenient  in 
his  pleasure  grounds,  and  should  form  and  complete  the  approaches  to 
such  archway."  The  defendants  having  neglected  to  comply  with  the 
plaintiff"'s  request  to  fulfil  the  covenant,  a  bill  was  filed  to  compel  spe- 
cific performance.  Held,  that  the  court  will  interfere  for  the  purpose 
of  directing  the  specific  performance  of  a  contract  by  defendants  to  do 
defined  woik  on  their  own  property,  in  the  performance  of  which  the 
plaintiff",  with  wliom  they  have  covenanted,  has  an  interest  so  material 
that  the  non  performance  cannot  be  adequately  compensated  by  dama- 
ges at  law. — Slorer  v.  The  Great  Western  Radivay  Co.,  3  Railway 
Cases,  p.  106.     (1846.) 

(  Wigrajn  fy  Bazalgette,  cited  Gordon  v.  Gordon,  3  Swanst.,  400  note  ; 
Flint  V.  Brondon,  8  Ves.,  159  ;  Lane  v.  Newdigate,  1 0  Ves.,  192  ;  Frank 
lin  v.  Tuton,  5  Madd.,  469  ;  Rankin  v.  Huskisson,  4  Sim.,  13. 

Cooper  4'  Stevens,  contra,  cited  Booik  v.  Pollard,  4  You.  8f  C,  61  ; 
Lord  Henley  on  Injunctions,  12.) 

SUNDAY. 

When  a  note  falls  due  on  Sunday,  payment  should  be  demanded  on 
the  Saturday  previous  ;  and  it  will  be  in  season  to  give  notice  to  the 
endorser  on  the  following  Monday. — Barlow  v-  Planter's  Bank,  7  How- 
ard's Miss.  R.,  f.  129.     (1844.) 

Suspension  of  a  charge  upon  a  bill  of  exchange  drawn  in  London 
and  accepted  in  Edinburgh,  payable  in  London,  upon  the  ground  that 
it  was  drawn  dated  upon  a  Sunday,  refused,  and  observed  that  the 
date  on  which  the  obligation  is  entered  into  is  that  of  acceptance. — 
Elliot  \.  Faulke,  6  Sessions'  Cases,  2>-  411.     (1845.) 

This  was  a  suspension  of  a  charge  upon  a  bill,  on  the  ground  that 
it  (the  bill)  was  dated  upon  a  Sunday.  It  was  drawn  inLondon  by 
Faulke  &  Shute,  merchants  there,  upon  Elliot  &  Son,  merchants, 
Edinburgh,  who  accepted  it,  (not  on  a  Sunday,)  payable  in  London. — 

T^'e  Lord  Ordinary  refused  the  note  of  suspension,  with  expenses. 

The  suspenders  reclaimed. 

Lord  President. — I  think  we  should  adhere  to  the  interlocutor. 
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Lord  Makenzie. — The  bill  was  drawn  in  London  on  a  Sunday, 
and  accepted  in  Scotland  on  a  lawful  day.  If  the  law  of  England 
does  not  declare  bills  drawn  on  a  Sunday  null,  we  must  refuse  the 
note.     Our  law  does  not  declare  such  bills  null. 

Lord  Jeffrey. — In  all  the  cases  regarding  the  validity  of  acts  done 
on  Sunday,  the  distinction  is  clearly  taken  between  private  and  public 
acts.  In  the  case  of  bills,  moreover,  the  date  of  acceptance  is  the 
time  to  took  to,  though  I  confess  this  did  not  occur  to  me  before. 

The  Court  adhered. 

SURETY. 

A  surety  has  the  right  to  stand  upon  the  ve^  terms  of  his  contract. 
The  creditor  has  no  right  to  make  any  chan^,  though  beneficial  to 
the  surety,  under  the  penalty  of  releasing  him — McGuire  v.  Wool- 
dridge  6  Robinson's  La.  R.,  ]>.  47.     (1845.) 

(Simon,  J  ,  cited  Millaudon  v-  Arnous,  3  Mart.  N.  S.,  598  ;  7  3Iart. 
N.  S.,  13  ;  4  La.,  295  ;  6  Peters,  251 ;  9  Wheat.,  680 ;  5  Peters,  728.) 

Endorsers  for  the  accommodation  of  the  maker  of  a  note,  do  not 
stand  in  the  relation  of  co-sureties  to  each  other,  so  as  to  create  between 
them  a  liability  to  contribution.  Where,  after  protest  and  notice,  the 
first  enriorseron  an  accommodation  note  paid  it,  held,  that  he  was  not 
entitled  to  recover  a  moiety  from  the  other  endorser. — Aiken  v.  Bark- 
ley,  2  Specrs'  R.,  p.  747.     (1844.) 

(Frost,  J.,  cited  McDonald  v.  McGruder,  3  Pet.,  470  ;  Church  v. 
Barton,  9  Pick.,  647  ;  Farmers'  Bank  v.  Vanmeter,  4  Rand.,  553;  Wood 
V.  Repaid,  3  Harr.  Sf  Johns.,  125 ;  Murray  v.  Judah,  6  Cow.,  484  ;  Hixon 
V.  Reed.  2  Litiell,  176  ;  Brown  v.  Motte,  7  J.  R.,  361  ;  Bank  of  Mont- 
gomery V.  Walker,  9  Serg.  <Sf  Rawle,  239  ;  Talcott  v.  Cogswell,  3  Day, 
512;  Bank  of  the  State  v.  McWilUe,  4  McCord,  438  ;  Sirtwn's  Ex'r.  v. 
Hort,  3  Brev.,  462.) 

The  surety  in  a  bond  taken  under  a  writ  of  arrest,  cannot  be  made 
liable  where  the  writ  was  illegally  issued. —  Thornhill  y.  Christmas, 
10  Robinson's  La.  R.,  p.  543.     (1845.) 

TENANT  FOR  LIFE. 

It  is  the  duty  of  a  tenant  for  life,  to  cause  all  taxes  assessed  upon 
the  estate  during  his  tenancy,  t<}  be  paid  ;  and  if  he  neglects  it,  and 
thereby  subjects  the  land  to  be  sold  to  pay  such  taxes,  and  afterwards 
receives  a  release  of  the  title  acquired  under  that  sale,  it  will  but  extin- 
guish that  title,  and  can  give  him  no  rights  to  hold  under  it  against 
the  reversioner. —  Varncy  v.  Stevens,  22  Blaine  R.,  p.  331.     (1844.) 
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[Dellois  cited  Story  on  Agency,  202;  1  Story^s  Eq.,  321;  3  Sumn., 
476  ;  1  V<rn.,  276;  2  J.  C.  R.,  257  ;  7  P«c>t.,  1  ;  13  Pick.,  272;  10 
TTcnef.,  351;  22  We?id.,  123;  8  TFew/.,  175;  6  Wend.,  22S;  Co.  Litf., 
232  ;  3  P/c/t.,  149  ;  Shep.  Touch.,  325  ;  Co.  LitL,  275,  sec.  470  ;  Cro. 
Eliz.,  718;    1  Fair/.,  306.) 

TENDER. 

"Where  A.  agreed  to  sell  B.  a  piece  of  land,  and  B.  agreed  to  pay 
c£100  fVir  the  same  on  or  before  the  1st  of  May,  on  payment  whereof 
A.  agreed  to  give  B.  a  deed  free  of  all  incumbrances ;  held,  that  A. 
was  entitled  to  recover  against  B,  for  non-payment  of  the  money, 
without  proof  of  tender  of  the  deed  on  or  before  the  1st  of  May. — 
Hanford  v.  Gidney,  1  Kerr's  R.,  p.  82,  (1844.) 
•  ♦ 

An  allegation  of  a  tender  of  goods,  is  not  supported  by  proof  of  a 
delivery  or  offer  to  deliver  closed  casks  said  to  contain  them;  but  they 
should  be  tendered  in  such  a  way  that  the  party  may  have  a  reason- 
able opportunity  of  inspecting  them,  and  ascertaining  whether  what 
he  has  bargained  for,  is  presented  for  his  acceptance. — Isherwood  v. 
Whitmore,  11  Meescm,  <Sf  Welsbi/s  R.,  p.  347.     (1844.) 

The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  the  making  of  the  agreement  next  thereinafter  mentioned,  the  plain- 
tiff was  possessed  and  had  possession  of  divers  goods,  to  wit,  2000 
hats,  of  the  value,  to  wit,  of  c£1000.  which  goods  then  were  the  pro- 
perty of  the  defendants,  subject  to  a  lien  which  the  plaintiff  then  had 
thereupon  ;  the  said  lien  then  being  of  great  value,  to  wit,  of  the  value 
of  ^£250;  and  thereupon,  before  the  commencement  uf  the  suit,  to  wit, 
on  the  23d  day  of  July,  1842,  it  was  agreed  between  the  plaintiff  and 
the  defendants,  that  the  plaintiff  should  deliver  up  to  the  defendants 
the  said  goods,  and  abandon  his  said  lien  thereon;  and  that  the  defend- 
ants should  therefore  pay  the  plaintiff  the  sum  of  c€250  upon  the  deli- 
very of  the  said  goods  to  the  defendants.  The  declaration  then  alleged 
mutual  promises,  and  averred  that  after  making  the  said  agreement 
and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  plaintiff  was  ready  and  willing 
and  then  tendered  and  offered  to  deliver  up  the  said  goods  to  the 
.  defendants,  and  to  abandon  his  said  lien  thereon  ;  and  then  requested 
the  said  defendants  to  accept  the  said  goods  and  the  said  abandonment 
of  the  said  lien  of  the  plaintifl",  and  to  pay  the  plaintiff  the  said  sum 
of  66250  ;  and  although  the  plaintiff  had  always  performed  the  said 
agreement  in  all  things  on  his  part  to  be  performed,  yet  the  defend- 
ants, not  regarding,  &c.,  did  not  nor  would,  when  they  were  so  request- 
ed, or  at  any  time  before  or  since,  accept  the  said  goods  or  any  of 
them,  or  the  abandonment  of  the  said  lien  of  the  plaintiff,  or  pay  the 
plaintif!"lhe  said  sum  of  d£250  or  any  part  thereof,  but  then  and  always 
neglected  and  refused  so  to  do. 
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There  was  a  second  count  upon  an  account  stated.  The  defendants 
pleaded,  first,  non-assumpserunt ;  secondly,  a  traverse  of  the  tender  of 
the  hals.  as  alleo^ed  in  the  declaration. 

At  the  trial  before  Lord  Ahingcr,  C.  B.,  at  the  London  sittings  after 
last  term,  it  appears  that  the  hats  originally  belonged  to  one  Arthur 
Jarratt,  who  had  become  bankrupt,  and  the  defendants  were  his  as- 
signees. Jarratt  had,  previously  to  his  bankruptcy,  deposited  these 
hats  with  the  plaintiff,  who  had  a  lien  upon  them  for  ^£250,  the  amount 
claimed.  A  long  correspondence  took  place  between  the  plaintiff  and 
defendants  after  the  bankruptcy,  and  which  was  given  in  evidence, 
by  which  it  was  agreed  that  the  defendants  should  discharge  the  lien 
and  take  the  hats.  The  defendants  accordingly  went  for  the  hats  to 
a  wharf  where,  as  they  had  been  previously  informed,  the  hats  would 
be  delivered  to  them  on  payment  of  the  money  ;  and  were  there  shown 
two  closed  casks,  which  they  were  told  contained  the  hats,  but  the 
person  who  had  the  charge  of  them  refused  to  allow  the  defendants  to 
open  the  casks  or  to  inspect  their  contents.  On  this  state  of  facts, 
it  was  objected  for  the  defendants,  that  in  order  to  make  out  the  alle- 
gation in  the  declaration  that  a  tender  had  been  made,  it  ought  to  have 
been  shown  that  the  hats  were  offtred  in  such  a  way  that  the  defend- 
ants had  an  opportunity  of  inspecting  tliem.  The  Lord  Chief  Baron, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  left  it  to 
the  jury  to  say  whether  they  were  satisfied  that  the  defendants  had 
by  the  contract,  as  collected  from  the  correspondence,  agreed  to  take 
the  hats  without  requiring  an  inspection  of  them  or  not,  and  they  found 
that  the  defendants  were  not  to  have  an  inspection  of  them,  and  gave 
their  verdict  for  the  plaintiff,  with  c£250  damages. 

Hill  having  obtained  a  rule  to  enter  a  nonsuit  on  the  point  reserved, 
or  for  a  new  trial,  on  the  ground  that  the  learned  judge  had  mis-directed 
the  jury,  in  leaving  to  them  the  question  whether  there  was  an  agree- 
ment to  take  the  hats  without  inspection,  there  being  no  evidence  of 
such  a  contract ; 

Tlatt  4r  Byles^  Serj'ts.,  now  showed  cause.  A  party  tendering  goods 
in  pursuance  of  a  contract,  is  not  bound  to  allow  an  inspection  of  them 
in  the  first  instance  ;  and  if  the  party  to  whom  they  are  offered,  refuses 
to  receive  them,  he  does  so  at  his  peril.  It  is  otherwise  where  there 
is  a  contract  to  purchase  goods  by  sample,  in  which  case  the  buyer 
is  always  entitled  to  inspect  the  bulk  before  he  can  be  compelled  to 
pay  for  it.  But  when  a  chattel  is  identified  by  description,  as  was  the 
ca.o.e  here,  no  such  right  exists,  for  the  property  passes  by  the  contract. 
[Parke,  B — There  is  here  no  question  about  the  passing  of  the  pro- 
perty ;  for  inasmuch  as  the  plaintiff  claims  only  a  lien  upon  the  hats, 
they  are  admitted  to  have  belonged  to  the  defendants  from  the  begin- 
ning. The  casks  might  have  contained  nothing,  or  anything  else  than 
thti  hats.  Ought  you  not  to  have  given  the  parties  a  reasonable  oppor- 
tunity of  seeing  v/hether  or  not  the  hats  were  there  ?     There  is  nothing 
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to  sliow  any  contract  that  he  was  to  purchase  the  hats  without  looking 
at  them.  Alderson,  B. — It  is  clear  they  agreed  to  buy  the  hats  without 
reference  to  the  quality ;  but  does  it  follow  that  they  were  to  do  so 
without  seeing  them  ?J  But  although  there  may  be  a  right  of  inspec- 
tion, it  does  not  merely  follow  that  it  is  a  condition  precedent;  and 
an  inspection  in  this  case  would  have  been  attended  with  much  incon- 
venience, as  it  could  not  have  been  had  without  taking  out  all  the  hats, 
which  would  amount  to  several  thousands.  In  Pcttit  v.  Mitchell,  12 
Laiv  J.,  N.  S.,  C.  P.  9,  it  was  held  that  the  purchaser  of  goods  at  an 
auction  is  "not  entitled  to  measure  them  before  he  paid  the  money. 
[ParAe,  B. — In  that  case,  the  purchaser  had  an  opportunity  of  inspect- 
ing the  lots  before  they  were  put  up  for  sale,  as  two  days  were  given  to 
inspect  articles  before  the  day  of  sale.]  In  the  present  case,  the  jury 
have  found  that  by  the  terms  of  the  contract,  the  defendants  were  not 
to  have  an  opportunity  of  inspection.  [Parke,  B. — Yes,  but  the  mean- 
ing of  that  was,  that  they  were  not  to  have  the  option  that  ordinary  per- 
sons have;  that  is,  without  inspection  so  as  to  ascertain  the  value.] 
The  defendants  in  making  the  agreement,  relied  upon  the  honor  of 
the  plaintiff  to  deliver  the  article  correctly  and  according  to  contract, 
and  the  jury  must  be  taken  as  finding  affirmatively  the  existence  of 
such  a  contract. 

Hill,  Ball  ^  Gale,  in  support  of  the  rule,  were  stopped  by  the 
court. 

Parke  B. — It  is  perfectly  clear  in  this  case,  that  there  was  no  ten- 
der of  these  goods.  A  tender  of  goods  does  not  mean  a  delivery  or 
offer  of  packages  containing  them,  but  an  offer  of  those  packages,  un- 
der such  circumstances  that  the  person  who  is  to  pay  for  the  goods, 
shall  have  an  opportunity  afforded  him,  before  he  is  called  on  to  part 
with  his  money,  of  seeing  that  those  presented  for  his  acceptance,  are 
in  reality  thcjse  for  which  he  has  bargained.  We  so  decided  when  this 
case  was  before  us  on  the  argument  of  the  demurrer,  and  by  v/hich 
decision  we  mean  to  abide. — 10  Mceson  &f  Wehby,  7-57.  This  case  is 
quite  distinguishable  from  that  of  Pcttit  v.  Mitchell,  which  has  been 
relied  on  by  the  plaintiff;  for  looking  at  the  contract  of  sale  in  that 
case,  it  was  evidently  part  of  the  agreement  between  the  parties,  that 
after  the  sale  the  lots  were  to  be  taken  away  by  the  purchaser  without 
any  further  inspection.  The  next  question  here,  however,  is,  whether 
the  Lord  Chief  Baron  was  right  in  leaving  it  to  the  jury  to  say  whether 
there  had  been  a  special  contract  to  take  these  goods  without  any  in- 
spection, to  see  if  they  were  really  those  bargained  for.  I  am  satisfied 
he  did  not  mean  to  put  the  question  to  them  in  that  sense ;  there  was 
nothing  in  the  case  to  warrant  his  doing  so  ;  but  that  they  were  to  say 
whether  the  assignees  were  to  have  the  ordinary  opportunity  to  which 
persons  purchasing  articles  are  entitled,  namely,  of  inspecting  the 
articles  they  have  delivered  to  them,  in  order  to  see  whether  they  were 
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of  the  right  quality,  or  whether,  on  the  contrary,  they  were  not  to  take 
the  articles  such  as  they  were  delivered  to  the  plaintiff  by  the  bank- 
rupt Jarratt,  and  on  which  the  plaintiff  had  a  lien.  If,  however,  it  is 
said  that  the  Lord  Chief  Baron  left  to  the  jury  to  say  whether  the 
assignees  had  agreed  to  take  whatever  the  cask  might  have  contained, 
I  do  not  think  there  was  any  warrant  for  his  leaving  such  a  point  ; 
but,  as  I  have  said  before,  I  am  satisfied  he  did  not  mean  that, 
but  merely  that  they  were  not  to  have  an  opportunity  of  seeing  whether 
the  articles  were  merchantable.  That  appears  to  me  to  be  the  true 
question,  and  the  verdict  of  the  jury  affirming  that  proposition,  was 
perfectly  right,  and  amounts  to  a  finding  that  the  defendants  were  to 
take  these  hats,  whatever  their  quality.  An  authority  for  this  position 
is  furnished  in  Co.,  Lift.,  208,  a.,  where  it  is  said,  "  the  feoffee  may 
tender  the  money  in  purses  or  bags,  without  showing  or  telling  the 
same,  for  he  doth  that  which  he  ought,  viz  :  to  bring  the  money  in 
purses  or  bags,  which  is  the  usual  manner  to  carry  money  in,  and  then 
it  is  the  part  of  the  party  that  is  to  receive  it,  to  put  it  out  and  tell  it." 
For  that  position,  Wadn's  Case,  5  Rep.,  115,  is  cited  as  an  authority, 
and  shows  that  the  party  to  whom  the  tender  is  made,  ought  to  have 
an  opportunity  of  seeing  the  money  or  goods  which  are  the  subject  of 
it.  The  verdict  for  the  plaintiff' on  the  first  plea  must  therefore  re- 
main, but  on  the  plea  of  tender  it  muat  be  entered  for  the  defendant. 

Alderson,  B. — I  am  of  the  same  opinion.  The  jury  have  found  by 
their  verdict,  and  T  think  reasonably  and  properly  found,  that  the  bar- 
gain between  these  parties  was,  that  the  assignees  were  to  take  the 
hats  in  the  actual  condition  in  which  they  then  were,  provided  that 
those  sent  were  the  very  identical  hats  received  by  Isherwood  from 
the  bankrupt.  Provided  that  condition  was  complied  with,  the  assign- 
ees were  bound  to  take  the  hats  in  whatever  condition  they  might  then 
be,  and  would  have  no  right  to  inspect  them  for  the  purpose  of  seeing 
that,  they  were  then  in  a  marketable  state.  Such  is  in  substance  the 
finding  of  the  jury  ;  and  I  think  that  on  these  pleadings  it  was  neces- 
sary to  satisfy  them,  that  the  defendants,  before  they  were  required  to 
pay  down  the  money, had  an  opportunity  of  inspecting  the  articles,  in  or- 
der to  see  that  they  were  the  same  lots.  It  appears  from  the  evidence 
that  they  were  sent  in  two  covered  cases,  and  the  question  comes  to 
this,  were  the  assignees  bound  to  take  the  word  of  Isherwood  that 
those  hats  really  were  contained  in  those  cases,  or  had  they  not  a  right 
to  see  that  Isherwood  spoke  the  truth  in  this  respect,  before  they  were 
called  on  to  pay  for  the  article,  although  they  could  not  object  to  the 
quality  of  it  ? 

Rule  absolute. 
THEFT. 

Held  in  a  case  of  theft,  that  the  aggravation  of  opening  lockfast 
places,  was  not  relevantly  charged,  where  the  pannels  were  accused  of 
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stealing  a  lockfast  chest,  and  then  forcing  it  open,  and  stealing  its  con- 
tents.—  Liegina  v.  Stuart  ^  Low,  1  Broun's  JuUiciary  R.,  p.  260. 
(1844.) 

James  Stuart  and  Alexander  Low,  were  charged  (among  other 
crimes)  with  theft,  especially  when  committed  by  opening  lockfast 
places. 

B.  R.  Bell,  for  the  pannels,  objected  to  the  relevancy  of  the  libel. 
That  the  species  facti  set  forth  in  the  minor  proposition,  did  not  warrant 
against  the  pannels  the  charge  of  theft,  aggravated  hy  opening  lockfast 
■places.  The  pannels  were  fiist  charged  with  stealing  the  lockfast  chest 
itself,  and  then  with  forcing  it  open  and  stealing  the  articles  of  dress, 
&c.,  which  it  contained.  This  charge  was  cumulative,  not  alternative, 
and  was  therefore  inconsistent  with  itself.  If  the  pannels  stole  the 
chest,  which  they  were  alleged  to  have  done,  they  of  course  took 
theftuous  possession  at  the  time,  of  every  thing  contained  in  it,  and 
could  not  afterwards  commit  a  second  theft  of  the  same  articles,  un- 
less they  ceased  to  hold  them  during  some  interval  of  time,  which  did 
not  appear  from  the  indictment. 

The  court  having  expressed  an  opinion  opposed  to  the  relevancy  of 
the  charge  as  laid, 

Milne,  for  the  prosecution,  consented  to  strike  out  of  the  libel  tha 
words  "  and  did  then  and  there  or  somewhere  near  to  the  said  loft, 
wickedly  and  feloniously  force  open  the  chest"  &c.,  down  to  the  end 
of  that  charge. 

The  libel  as  thus  limited  was  found  relevant. 

THREATS. 

The  presumption  of  law  is,  that  the  influence  of  threat  or  promise, 
once  made,  continues  to  operate  ;  this  presumption  may  be  rebutted 
by  other  proofs,  showing  that  it  had  ceased  to  operate. — Peter  v.  The 
State  of  Mississippi,  4  Sfnedes  ^  Marshall's  R.,  p.  31.     (1845.) 

•     TIME. 

Time  is  never  important  in  equity,  unless  made  so  by  the  very 
terms  of  the  contract,  or  is  necessarily  so  from  the  very  nature  of  the 
property  about  which  the  contract  is  made. — Fletcher  v.  Wilson,  1 
Smedrs  Sf  Marshals  Ch.  R.,  p.  376.     (1844.) 

(The  Chancellor  cited  Hepburn  v.  Auld,  5  Cranch,  262  ;  3  Cow., 
445  ;  Finlcy  v.  Lynch,  2  Bibb,  561  ;   1  Marshall,  423  ;  3  Bibb,  366.) 

In  the  legal  computation  of  time  there  are  no  fractions  of  a  day, 
and  therefore  the  day  on  which  an  event  happens,  or  an  act  is  done, 
must  entirely  be  included  or  excluded, — Jones  v.  Planter's  Bank,  5 
Humphreys'  R.,  p.  619.     (1845.) 
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TITLE. 

The  purchaser  at  a  tax  sale,  acquires  nc  better  title  than  was  held 
by  the  furmer  owner  at  the  time  of  sale. — Neiswanger  v.  Gwynne,  13 
Ohio  R.,  p.  74.     (1845.) 

TOLL. 

Toll  is  not  payable  for  passengers'  luggage  in  an  omnibus,  or  for  a 
sheep  and  lamb  in  a  basket  on  the  omnibus,  or  for  a  man  ridintr  a 
horse,  under  an  act  imposing  toll,  separately,  on  carriages— on  port- 
manteau's, trunks,  &c., — on  passengers  and  travellers, — on  sheep, 
lambs,  &c., — and  on  horses  ridden  or  not  ridden. — Portsmouth  Bridge 
Company  \.  Nance,  6  Manning  if  Granger's  R.,  p.  229.     (1845.) 

TRESPASS. 

Where  one  has  cut  down  and  peeled  trees  on  another's  land,  under 
a  valid-  agreement  that  he  shall  have  the  bark,  the  bark  becomes  his 
property,  and  he  has  a  lawful  right  to  enter  upon  the  land  aud  take  it 
away. — Nettletmiw.   Sikes,8  Metcal/'s  R.,  p.  3i.     (1846.) 

(VViLDE,  J.,  cited  Woody.  Manlcy,  11  Adolph.  Sf  Ellis,  34.) 

The  owner  of  a  cow,  accustomed  to 'hook — the  vicious  propensity 
being  known  to  the  owner — is  liable  for  damage  done  by  her,  althouf^h 
it  be  done  in  the  highway  against  the  land  of  her  owner,  and  while 
going  to  her  usual  watering  place. —  Cogswell  v.  Baldioin,  15  Vermont 
R.,p.iOi.     (1844.) 


In  trespass  against  several  defendants,  where  all  are  implicated  in 
one  joint  act  of  trespass,  the  damages  must  be  assessed  against  all 
jointly,  though  all  may  not  have  been  equally  culpable. — Eliot  v.  Al- 
ien, ct.  als.,  1  Common  Bench  R-,  P'  18.     (1846.) 

Defendant,  claimir)g  a  sum  of  money  as  due  to  him  from  plaintiff, 
his  lodger,  locked  up  plaintiff's  goods,  in  a  room  which  he  held  of  de- 
fendant, and  in  which  plaintiff  had  put  them,  kept  the  key,  and  refused 
plaintiff  access  to  them,  saying  that  nothing  should  be  removed  till 
defendant's  bill  was  paid.  Htld,  not  such  a  taking  of  the  goods  as 
would  sanction  an  action  of  trespass. — Hartley  v.  Moxham,  3  Queen's 
Bench  R.,  f.  701.     (1844.) 

A  party  becomes  a  trespasser  by  subsequent  assent,  provided  the 
trespass  was  for  his  benefit. — Kelly  v.  Millikcn,  1  Arrnstrung,  Macart- 
ney ^  Ogle's  R.,  p.  56.     (1844.) 

Plaintiff  and  defendant  were  owners  of  boats  employed  in  a  fishery. 
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Plaintiff's  boat  cast  a  fishini^  sein  round  a  shoal  of  mackerel,  with  the 
exception  of  a  comparatively  small  opening  which  the  sein  did  not 
quite  fill  up,  but  tiirough  wliich,  in  the  opinion  of  witnesses,  the  fish 
could  not  escape.  Defendant's  boat  then  came  through  the  opening, 
and  took  the  mackerel.  Held,  that  the  plaintiff  could  not  maintain 
trespass  for  taking  his  fish,  his  possession  not  having  been  complete. — 
Young  V.  Hichens,  1  Davison  SfMerivale's  R.,  p.  592.     (1844.) 

An  administrator  may  maintain  trespass  for  the  seizure  of  goods  of 
the  intestate,  between  the  death  and  the  grant  of  the  letters  of  ad- 
ministration.—  Tharpe  v.  Stallwoud,  6  Scott's  Neio  Reports,  p.  715. 
(1844.) 

{Shee  <^  Wordsworth  cited  Com.  Dig.,  Administration  (B.  10  ;)  Long. 
y.Hebb.,  Style,  2il.) 

TRESPASS— JURISDICTION. 

Trespass  may  be  maintained  in  the  courts  of  this  State,  against  an 
ofiicer  of  the  navy,  for  illegally  assaulting  and  imprisoning  one  of  his 
subordinates,  though  the  act  was  done  upon  the  high  seas,  and  under 

color   of  naval  discipline IVilson  v.   Mackenzie,  7  Hill's   R.,  p.  95. 

(1846.) 

Demurrer  to  plea.  The  declaration  alleged  that  the  defendant,  on 
the  1st  of  December,  1842,  "  with  force  and  arirjs,  &c.,  made  an  as- 
sault on  the  said  plaintiff,  in  and  on  board  of  a  certain  brig  or  vessel, 
called  the  Somers,  then  on  the  high  seas,  to  wit,  at  the  County  of  Kings, 
in  the  State  of  New  York,  and  then  and  there  with  great  force  and 
violence,  struck  and  knocked  the  said  plaintiff  down  to  and  upon  the 
deck  of  the  said  brig  or  vessel,  and  then  and  there,  with  his  fists,  and 
also  with  a  certain  rope,  gave  and  struck  the  said  plaintiff  a  great  many 
violent  blows  and  strokes  on  and  about  his  head,  face,  &c.,  and  also 
then  and  there,  without  the  license  or  consent,  and  against  the  will  of 
the  said  plaintiff,  put  and  placed  him,  the  said  plaintiff,  in  irons,  and 
then  and  there,  without  any  reasonable  or  probable  cause  whatever,, 
kept  and  continued  him,  the  said  plaintiff,  so  in  irons  for  a  long  space 
of  time  next  thereafter,  to  wit,  for  the  space  of  six  months.  By 
means,  whereof,"  &c. 

Plea,  that  the  court  ought  not  to  have  or  take  further  cognizance  of 
the  action  aforesaid,  "because  he,  (the  defendant)  says,  that  before 
and  at  the  said  times,  when,  &c.,  in  the  said  declaration  mentioned, 
he  was  a  commissioned  officer  in  the  Navy  of  the  United  States  ot 
America,  and  was  the  commander  of  a  certain  vessel  of  war,  called 
the  Somers,  belonging  to  the  said  navy,  on  the  high  seas,  and  actually 
engaged  in  the  service  of  the  said  United  States,  and  that  the  said 
plaintiff  before  and  at  the  said  times,  when.  &c.,  was  a  duly  enlisted 
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landsman  in  and  belonging  to  said  navy,  and  was  actually  serving  in 
and  on  board  of  the  said  vessel,  on  the  high  seas,  as  sail-maker's  mate, 
and  lawfully  under,  and  subject  to  the  authority,  orders  and  command 
of  the  said  defendant,  as  such  officer  and  commander  aforesaid  ;  and 
that  the  said  supposed  trespasses  in  the  said  declaration  mentioned, 
were  acts  done,  &c.,  on  the  high  seas,  in  and  on  board  of  the  said  ves- 
6el,  to  and  upon  the  said  plaintiff,  then  and  there  being  so  subject  as 
aforesaid  to  the  orders  and  authority  of  the  said  defendant,  by  the  said 
defendant,  as  such  officer  and  commander,  in  the  exercise  of  the  dis- 
cipline of  the  said  navy ;  and  this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  whether  this  court  can  or  will  take  further  cogni- 
zance of  the  action  aforesaid." 

The  plaintiff  demurred  to  the  plea,  and  the  defendant  joined  in  de- 
murrer. 

Scales,  for  the  plaintiff.  The  matters  set  forth  in  the  plea,  constitute 
no  reason  why  the  court  should  not  take  cognizance  of  the  action, — 
Percival  v.  Rickey,  18  J.  R.,  257;  Gardner  v.  Thomas,  W  J.  R.,  134; 
Hallett  V.  Novion,  14  J. /I.,  273;  Johnstone  v.  Sutt-on,  1  T.R.,5ii\ 
Mostyn  v.  Fabrigas,  Cowp.,  161.  The  plea  is  bad,  moreover,  inas- 
much as  it  does  not  show  that  there  is  another  court  by  which  the 
matter  may  be  tried. — Kingx.  Johnson,  6  East,  59S  ;   Rea  v.  Hayden, 

3  Mass.,  25  ;  Mostyn  v.  Fabrigas,  Cowp.,  161  ;  Lawrence  v.  Smith,  5 
Mass.,  362;    The  King  v.  Johnso?i,  2  Smith,  591. 

Lord  %•  Duer,  for  the  defendant,  in  support  of  the  plea,  cited  and. 
commented  on  Gardner  v.  Thomas,  14  J.  R.,  134;  Johnson  v.  Dalton, 
1  Cow.,  543  ;  In  re  Ferguson,  9  J.  R.,  239  ;  Schuneiyian  v.  Diblee,  14  J. 
R.,  235;  Le  Caux  v.  Eden,  Deug.,  594  ;  Johnstone  v.  Sutton,  1  T.  R., 
549  ;   1  Story's   Laws  of  U.  S.,76l. 

Nelson,  C.  J. — The  material  question  presented  in  this  case  is, 
whether  the  common  law  courts  have  any  jurisdiction  of  personal 
wrongs  committed  by  a  superior  officer  of  the  navy  upon  a  subordinate, 
while  at  sea,  and  engaged  in  the  public  service. 

In  Sutton  v.  Johnstone,  1  T.  R.,  493-550,  which  was  case  for  a  ma- 
licious prosecution  before  a  naval  court  martial,  upon  charges  of  mis- 
conduct during  an  engagement,  among  other  grounds  taken  by  Lords 
Mansfield  and  Loughborough,  for  reversing  the  judgment  of  the  Ex- 
chequer, was  this,  that  an  action  at  common  law  could  not  be  main- 
tained under  such  circumstances^  by  a  subordinate  officer  against  his 
commander.  They  admitted  the  question  to  be  one  of  doubt,  how- 
ever, and  did  not  profess  to  put  the  reversal  upon  that  ground.  Whether 
their  reasons  were  adopted  by  the  House  of  Lords,  we  are  unable  to 
determine  from  the  report  of  the  case. — 1  Bro.,  P.  C.,  100,  2d  ed.  ;  1 
T.  R.,  784.     But  in  the  course  of  the  argument  of  Warden  v.  Bailey, 

4  Taunt.,  74,  Lawrence,  J.,  said  he  "  had  heard  from  good  private  in- 
formation, that  the  reasons  assigned  by  Lord  Mansfield,  for  reversing 
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the  judgment  of  the  Court  of  Exchequer  Chamber,  were  not  adopt- 
ed by  the  House  of  Lords,  though  the  judgment  of  the  Chief  Justice's 
was  affirmed." 

Whether  this  be  so  or  not,  however,  is  quite  unimportant  so  far  as 
the  question  before  us  is  concerned.  The  present  action  is  trespass, 
for  an  assault  and  battery  and  false  imprisonment  ;  and  in  Sutton  v. 
Johnstone,  1  T.  R.,  544,  the  Chief  Justices  conceded  that  there  was  no 
similitude  or  analogy  between  such  an  action  and  an  action  on  the  case 
for  a  malicious  prosecution.  They  observed  :  "  An  action  of  tres- 
pass is  for  the  defendant's  having  done  that,  which,  upon  the  stating 
of  it,  is  manifestly  illegal.  This  kind  of  action  is  for  a  prosecution, 
which,  upon  the  stating  of  it,  is  manifestly  legal." 

Actions  f)f  trespass  for  injuries  to  the  person,  have  been  frequently 
brouo-ht  and  sustained  in  the  common  law  courts  of  England,  against 
navafas  vv^ell  as  miUtary  commanders,  by  their  subordinates,  for  acts 
done  both  at  home  and  abroad,  under  pretence  and  color  of  naval  and 
military    discipline. —  Wall  v.   McNamara,    and    Swinton  v.    MnUory, 
stated  in  1  T.'R.,  536--7  ;  Mostyn  v.  Fahrigas,  Coivp.,  161  ;    Wardenv. 
Bailey,  4  Taunt.,  67  ;  4   Maule  4"  ^dw.,  400.     The  most  recent  case 
I  have  found    is  that    of  Hannaford  v.  Hunn,  2  Car.  6f   Payne,    148, 
which  was  an  action  for  false  imprisonment  brought  by  the  master  of  a 
man-of-war  against  his  captain.     The  defendant  pleaded,  among  other 
thino-s,  that  "  he   was  captain   and  commander  of  the  Tweed,  which 
was  a  ship-of-war,  and  that  the  plaintiff,  being  a  person   belonging  to 
the  fleet,  and  subject  to  his  command  as  superior  officer,  did  wilfully 
and  unlawfully  refuse  to  obey  a  certain  lawful  command,  &c.,  contrary 
to  his  duty  ;  in  consequence  of  which  he,  the  defendant,  put  him  un- 
der arrest,"  in  order  to  bring  him  to  trial  before  a  court  martial.     It 
appeared  in  evidence  that,  while  the  ship  was  lying  at  Bahia,  the  de- 
fendant directed  the  plaintiff"  to  sign  a  set  of  orders   that  had    been 
drawn  up  for  the  management  of  the  crew.     The  plaintiff",  conceiving 
that  some  of  them  were  at  variance  with  the  printed  instructions  issued 
for  the  regulation  of  the  navy,  wrote  a  respectful  letter  to  the  captain, 
pointing  out  the  supposed  discrepancies,  and    declining    to    sion  the 
orders  •  whereupon  he  was  arrested,  and    kept  imprisoned  for  some 
three  days,  and  then  released.     He  was  again  commanded  to  sign  the 
orders,  which  he  did.  remonstrating  at  the  same  time  against  the  effect 
of  some  of  them  ;   and  he  was  again  imprisoned  for  about  forty  days. 
The  defendant  attempted  to  show  that  the  secoud  arrest  took  place  in 
consequence   of  an  improper  entry  made  by  the   plaintiff  in  the   log- 
book ;  and  also  for  prevarication  and  falsehood.     Abbott.,  C.  J.,  in  pre- 
senting the  case  to  the  jury,  concluded  his  charge  as  follows  :  "  If  you 
shall  be  of  opinion  that  the  first  arrest  took  place  on  the  writing  of  the 
letter  as  to  the   signing  of  the  orders,  and    that  the  writing  of  such 
letter  was  not  an  act  of  disobedience  ;  and  if  you  shall  think  that  the 
second  arrest  was  made  in   continuation  of  the  first,  or  on  account  of 
the  insertion  in  the  log-book,  or  of  prevarication  and  falsehood,  and 
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also  that  the  entry  was  not  an  unauthorized  eniry,  and  that  there  is  no 
proof  of  falsehood  or  prevarication  ;  then,  in  either  of  these  cases  you 
will  find  your  verdict  for  tlie  plaintiff."  A  verdict  was  accordingly 
found  in  favor  of  the  plaintiff,  for  c£300  damages. 

There  are  also  many  cases  in  the  books  where  actions  have  been 
sustained  against  members  of  court  martial,  naval  and  military, 
who  have  exceeded  their  authority  in  the  infliction  of  punishment. — 
4  Taunt.,  70,  75,  and  the  cases  there  cited  In  the  case  of  Lieut.  Frye 
V.  Sir  Chaloner  Ogle,  1  Mc Arthur  on  Courts  Martial,  268,  Uh  ed.,  the 
defendant  was  president  of  a  court  martial  which  had  sentenced  the 
plaintiff  to  fifteen  years'  imprisonment ;  when  the  only  charge  against 
him  was  that  he  required  a  warrant  in  writing  to  justify  him  in  taking 
another  officer  into  his  custody  under  an  arrest,  which  was  considered 
no  offence  at  all.  The  verdict  was  dGlOOO.  This  case  became  some- 
what memorable  for  a  collision  between  the  civil  and  military  courts, 
and  for  the  firmness  and  triumph  of  the  former.  In  the  course  of  the 
trial  of  the  cause,  the  learned  judge  having  remarked  that  the  plaintiff 
was  at  liberty  to  bring  his  action  against  any  of  the  members  of  the 
court  martial,  he  proceeded  against  Rear- Admiral  Mayne  and  Captain 
Rentone,  who  were  arrested  by  a  writ  from  the  C.  B.  at  the  breaking 
up  of  the  court  martial  on  Admiral  Lestock,  where  the  former  pre- 
sided, and  the  latter  sat  as  a  member.  This  was  much  resented  by 
the  members  of  the  court  martial,  who  passed  resolutions  on  the  sub- 
ject, reflecting  in  intemperate  language  on  the  chief  justice  of  the 
court,  (Sir  John  Willes.)  The  resolutions  were  laid  by  the  lords  of 
the  admiralty  before  the  king ;  upon  which  the  chief  justice,  without 
waiting  for  the  result,  caused  every  member  of  the  court  martial  to 
be  taken  into  custody  for  contempt ;  and  was  proceeding  in  a  legal 
way  to  assert  and  maintain  the  authority  of  his  office,  when  a  stop 
was  put  to  the  proceedings  by  a  public,  written  submission,  signed  by 
all  the  members  of  the  court  martial,  and  transmitted  to  the  chief  jus- 
tice, which,  after  being  read  in  the  C.  B.,  was  registered  in  the  Re- 
membrancer's Office — "  A  memorial,"  as  the  chief  justice  observed, 
•'  to  the  present  and  future  ages,  that  whoever  set  themselves  up  in 
opposition  to  the  laws,  or  think  themselves  above  the  laws,  will  in  the 
end  find  themselves  mistaken." — 1  McArthur,  436  ;  Append.,  No.  24. 

It  was  suggested  on  the  argument  by  the  counsel  for  the  defendant, 
that,  inasmuch  as  he  was  in  the  service  of  the  United  States  when 
the  acts  complained  of  were  done,  the  courts  of  this  State,  as  matter 
of  comity  and  policy,  should  decline  to  take  jurisdiction,  wiihin  the 
principle  of  the  case  of  Gardner  v.  Thomas,  14  J.  R.,  134.  A  similar 
objectirm  was  taken  and  overruled  in  Percival  v.  Hickey.^  18  J,  R.y 
257,  which  was  the  case  of  a  marine  trespass  committed  by  the  com- 
mander of  a  British  sloop-of-war ;  Spencer,  C.  J.,  remarking,  that  the 
court  was  not  at  liberty  to  assume  or  decline  jurisdiction  upon  specu- 
lative grounds,  or  for  reasons  of  public  policy. 
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1  am  of  opinion  that  the  demurrer  is  well  taken,  and  that  the  plain- 
tiff is  entitled  to  judgment. 

Ordered  accordingly, 

TRESPASS— OFFICER. 

If  an  officer  levy  upon  property  by  virtue  of  an  execution,  and  ad- 
vertise the  same  for  sale,  and  neglect  to  sell  it  upon  the  execution, 
he  becomes  a  trespasser  ah  initio. 

An  execution  made  returnable  in  sixty  days,  when  it  should  have 
been  made  returnable  in  120  days,  is  void,  and  will  afford  no  justifi- 
cation to  an  officer  seizing  and  selling  property  under  it. — Bond  et  al, 
v.  Wilder,  16  Vermont  R.,  p.  393.     {lSi5.) 

Trespass  for  taking  a  one-horse  lumber-wagon.  Plea,  the  general 
issue,  and  trial  by  the  jury. 

The  plaintiffs  gave  evidence  tending  to  prove  that  they  purchased 
the  wagon  of  one  Cobb,  and  took  possession  of  the  same.  The  de- 
fendant claimed  that  the  sale  was  fraudulent  as  to  the  creditors  of 
Cobb,  and  gave  in  evidence  the  record  of  a  judgment  by  confession 
in  favor  of  Lyman  Merrifield  &  Co.  against  Cobb  for  $91,08  damages 
and  costs.  Also,  an  execution  on  said  judgment,  dated  April  20,  1841, 
and  returnable  in  120  days,  which  he  was  specially  authorized  to  serve, 
together  with  his  return  thereon,  from  which  it  appeared  that  he  levied 
on  said  wagon,  as  the  property  of  Cobb,  August  14,  1841,  and  adver- 
tized the  same  to  be  sold  September  7,  1841,  and  then  returned  said 
execution  to  the  justice  who  issued  it.  Also,  an  alias  execution, 
which  he  was  also  authorized  to  serve,  issued  on  said  judgment,  made 
returnable  in  60  days,  with  his  return  thereon,  from  which  it  appeared 
that,  on  the  7th  day  of  September,  1841,  he  sold  said  wagon  on  said 
alias  execution,  and  in  pursuance  of  the  previous  advertisement,  which 
was  the  trespass  complained  of. 

The  court  decided  that  the  alias  execution  was  void,  and  that  nei- 
ther of  the  executions  was  a  justification  to  the  defendant,  and  directed 
a  verdict  for  the  plaintiffs.     Exceptions  by  defendant. 

Roberts,  for  defendant. 

1.  The  first  execution  was  a  justification  to  the  defendant  for  every 
thing  that  he  did  under  it.  The  taking  the  wagon  on  the  14th  of  Au- 
gust, the  holding  it  till  the  19th  of  August,  and  the  advertising  it  for 
sale,  were,  therefore,  all  lawful.  The  neglect  to  sell  upon  that  execu- 
tion could  not  make  the  defendant  a  trespasser  ab  initio,  for  that  was 
B.  mere  nonjeasance — The  six  Carpenters'  Case,  8  Coke,  146;  Gardner 
V.  Campbell,  15  J.  R.,  401 ;  Gates  v.  Loionsbury,  20  J.  R.,  427  ;  Hall 
V,  Clark,  19  Wend.,  498. 

2  The  second  execution  ought  not  to  be  treated  as  void.     It  recited 
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a  valid  judgment,  it  directed  the  officer  to  levy  upon  the  debtor's  pro- 
perty for  the  amount  due,  "  and  make  due  return  according  to  law." 
This  due  return,  and  the  time  within  which  it  shall  be  made,  are  what 
the  law  prescribes ;  and  an  insertion  by  the  justice  of  a  shorter  time 
could  not  limit  the  duration  of  the  writ  as  an  effective  process. — 
Hoe's  Case,  5  Coke,  90.  It  should  at  least  justify  all  acts  done  under  it 
during  the  sixty  days. — Hatch,  ex-parte,  2  Aik.,  28.  Would  the  exe- 
cution have  been  void,  if  it  had  ended  with  the  precept,  "  Make  due 
return  according  to  law  ?"  If  not,  may  we  not  reject,  as  surplusage, 
the  additional  words,  "  within  sixty  days  from  date,"  when  incon- 
sistent with  such  due  return? — Bank  of  Whitehall  v.  Pettes,  13  Vt., 
395  ;  Lewis  v.  Avery,  8  Vt.,  287. 

The  strong  bearing  of  courts,  in  modern  days,  has  been  to  sustain 
proceedings,  rather  than  to  treat  them  as  void  for  any  error. — Prigg 
V.  Adams,  2  Salk.,  G74  ;  Allen  v.  Huntington,  2  Aik.,  249  ;  Sewelly. 
Harrington,  11  Vt.,  141;  Fletcher  \.  Baxter,  2  Aik.,  224;  Fletcher  v. 
Matt,  1  Aik.,  339  ;  Phelps  v.  Parks,  4  Vt.,  488 ;  Reynolds  v.  Corp, 
3  Caine,  267 ;  13  J.  R.,  378  ;  Wood  v.  Kinsman,  5  Vt.,  588 ;  2  N.  Hamp., 
491 ;  4  Cranch.,  328. 

As  a  test  to  determine  whether  this  execution  was  void,  we  may 
inquire  whether  it  was  amendable. — Bank  of  Whitehall  v.  Pettes,  13 
F^.,395.  Here  was  something  to  amend  by,  to  wit,  the  judgment  and 
the  award  of  execution,  which  must  be  understood  of  a  proper  execu- 
tion. Formerly,  courts  were  very  rigid  as  to  permitting  amendments, 
3  Black.,  Com.,  406,  but  are  now  quite  liberal. — Jackson  v-  Walker,  4 
Wend.,  412;  Jackson  v.  Anderson,  4  Wend.,  i74: ;  Jackson  v.  Page,  4 
Wend.,  585  ;  Jackson  v.  Pratt,  10  /.  R.,  386  ;  Parmeleev.  Hitchcock,  12 
Wend.,  96  ;  Laroche  v.  Washrough,  2  T.  R.,  737  ;  Stevenson  v.  Castle, 
18  Eng.  Com.  Law,  105  :  Bissell  v.  Kip,  5  J.  R.,  89;  Holmes  v.  Wil- 
liams,  3  Caine,  98;  Brown  v.  Hammond,  Barnes  10;  Jennings  v.  Car' 
ter,  2  Wend.,  446;  Center  v.  Billinghast,  1  Cow.,  33  ;  Mclntyre  v.  Row- 
an,3  J.  R.,  144  ;  Thorp  v.  Fowler,  5  Cow.,  446  ;  Jones  v.  Cook,  1  Cow., 
309  ;  4  East,  173  ;  Sayre  12,  62  ;  1  Johns.,  cases,  220  ;  Shirlay  v. 
Wright,  2  SalL,  700  ;  Carty  v.  Ashley,  2  Bl.  R.,918  ;  Gibbons  v.  Lar- 
com,  3  Wend.,  303  ;  Cramer  v.  Van  Alstyne  9  /.  R.,  386  ;  Hunt  v. 
Kmdwick,  2  Wm.  Bl.,  836  ;  Atkinson  v.  Newton,  2  Bos.  6f  Pull..,  336 ; 
Williams  v.  Roger,  5  J.  R.,  163  ;  Campbell  v.  Cumming,  2  Burr., 
1187;  Gordon  v.  Valentine,  16  J.  R.,  145;  Shoe?naker  v.  Knapp,l 
Ball.,  197 

In  Too/  y.  Butler,  5  Wend.,  276,  a  justice's  execution,  returnable  in 
sixty  days,  when  it  should  have  been  ninety,  was  held  void,  and  for  the 
reason  that  a  justice's  court  was  not  a  court  of  record  ;  whereas  courts 
of  record  have  power  to  make  such  amendments.  But  in  this  State 
justice's  courts  are  by  statute  courts  of  record,  and  have  equal  power 
with  all  other  courts  in  making  amendments. — Starkweather  v.  Loomis, 
2  Vt.,  573  ;  BloJgett  v.  Jordan,  G  Vt.,  580  ;  Rev.  Stat.,  161,  sec.  16  ; 
Tichout  v.  alley,  3  Vt.,  A15. 
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Miner  for  plaintiffs. 

A  justice  of  the  peace,  has  now,  in  no  case,  power  to  issue  an  exe- 
cution returnable  in  a  less  time  than  120  days,  when  the  damages  ex- 
ceed $53  ;  Rev.  Stat.,  174,  sec.  44  ;  and  an  execution  for  a  longer  or 
shorter  period  is  no  execution  in  fact. — Jameson  v.  Puddorh,  14  Vt.y 
491 ;  Tichout  v.  Cilley,  3  Vt.,  415  ;  Too/  v.  Butler,  5  Wend.,  276  ; 
Farr  v.  Smith,  9  Wend.  338. 

If  an  officer  might  not  be  justified  in  neglecting  to  serve  such  an 
execution,  because  it  might  be  amended,  it  does  not  follow  of  course 
that  he  could  justify  under  it  before  it  was  amended. 

Neither  can  the  defendant  justify  under  the  first  execution.  With 
that  he  merely  levied  j  he  took  and  sold  the  wagon  under  the  second 
and  void  execution. 

Williams,  C.  J. — The  defendant  justified  taking  the  property  in 
question,  as  deputed  to  serve  an  execution  in  favor  of  Merrifield  & 
Co.,  against  one  Cobb.  It  became  necessary  for  him  to  show  a  regular 
process  and  his  deputation.  In  order  to  justify  under  the  authority 
of  the  writ  of  execution,  it  was  necessary  to  show  that  he  pursued  the 
steps  pointed  out  by  the  law.  The  first  execution,  on  which  he  took 
the  properly,  was  legal  and  unobjectionable  ;  but  he  did  not  sell  the 
same  by  virtue  of  that  execution  ;  and  as  he  conducted  with  the  pro- 
perty taken  in  a  manner  different  from  what  the  law  directs,  he  was  a 
trespasser  ab  initio,  and  cannot  protect  himself  under  that  execution. 
The  neglect  of  an  impounder  to  proceed  with  a  distress  according  to 
the  requisitions  of  the  statute,  made  a  man  a  trespasser  previous  to  the 
statute  of  Geo.  II. — Moore  v.  Rabbins,  7  Vt.,  363;  Pierce  v.  Benjamin 
14,  Pick.,  356. 

This  question,  however,  is  not  important  in  this  case,  as  the  seizure 
and  sale  on  the  second  execution  was  a  tiespasson  the  property  of  the 
plaintiff,  if  the  execution  was  irregular  and  void.  That  it  was  irregu- 
lar and  void  has  been  so  often  decided,  that  it  would  be  improper  for 
the  court  now  to  investigate  the  question  at  all  — In  Hatch  eccparte,  2 
AiL,  28,  in  Tichout  v.  Cilley,  3  Vt.,  415,  and  in  Jameson  v.  Paddock, 
14  Vt.^  491,  it  has  been  determined  that  an  execution  like  that  under 
which  this  defendant  attempts  to  justify,  returnable  in  sixty  instead  of 
120  days,  is  irregular  and  void,  and  not  authorized  by  any  statute  of 
this  State.  Whether  it  would  have  been  better  that  it  had  been  deci- 
ded otherwise,  is  not  now  a  subject  of  inquiry  ;  and  we  can  say,  as  it 
was  said  in  the  case  of  Edynunds  v.  Povey,  1  Vern.,  188,  "  After  long 
debate,  the  Lord  Keeper  told  them  he  wondered  the  counsel  laid  their 
shoulders  to  a  point  that  had  been  so  long  settled  and  received  as 
the  constant  course  in  Chancery.  It  is  true  there  have  been  strong 
arguments  used  against  the  unreasonableness  of  this  practice,  and 
there  might  be,  likewise,  strong  reasons  brought  for  the  maintaining 
of  it,  and  it  was  at  first  a  case  very  disputable,  but,  being  once  settled, 
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as  it  was  in  the  case   of  Marsh  v.  Lee,  he  would  not  now  suffer  the 
point  to  be  stirred. 

Judgment  affirmed. 

TRUST  AND  TRUSTEE. 

A  party  who  receives  from  his  debtor  the  note  of  a  third  person,  as 
collateral  security  for  his  own  debt,  is  bound  to  use  due  diligence  in 
collecting  it  ;  and  if  it  is  lost  by  any  delay  of  his,  he  becomes  respon- 
sible for  the  amount. — Steger  v.  Biish,  1  Smedes  8f  MarshalVa  Ch.  R., 
p.   172.     (1844.) 

A  trustee  having  joined  with  his  co-trustee  in  proving  the  will  and  on 
a  mortgage  deed,  renders  himself  liable  for  the  default  of  his  co- 
trustee.— BayUy  v.  Rees,  1  Holt's  Eq.  R.,p%  80.     (1845.) 

Where  a  trustee  neglects  to  invest  on  real  or  government  securities 
according  to  the  trust,  the  cestui  que  trust  has  the  right  of  selecting 
whether  the  trustee  shall  be  answerable  for  the  money  or  for  the  stock. 
— Ames  v.  Parkinson,  7  Beavan's  R.,  p.,  379.     (1846.) 

USURY. 

In  cases  of  a  written  contract,  the  question  of  usury  is  exclusively 
for  the  decision  of  the  court. —  Walker  v.  Bank  of  Washington,  3  How- 
ard's U.  S.  B.,  p.  62.     (1845.) 

{Mr.  Justice  Wayne  cited  Levy  v.  Gadshy,  3  Cranch,  ISO.) 

The  maker  of  two  promissory  notes  which  were  past  due,  in  order 
to  obtain  a  renewal  for  three  months,  agree  with  the  holder  to  give 
him  a  new  note  for  the  aggregate  amount  of  principal,  and  pay  the 
discount  upon  it  and  the  back  interest,  and,  in  addition,  to  transfer  to 
the  holder  at  par,  drafts  on  New  York  and  Albany  worth  three  fourths 
of  one  per  cent,  premium,  to  an  amount  equal  to  the  debt.  Held,  that 
the  new  note  given  pursuant  to  the  agreement,  was  void  for  usury. — 
The  Seneca  County  Bank  v.  Schernierhorn,  1  Denio's  R.,  p.  133. 
(1846.) 

VENDOR  AND  VENDEE. 

If  the  personal  estate  of  a  deceased  vendee  is  sufficient  to  discharge 
the  vendor's  equitable  lien  for  a  balance  of  unpaid  purchase  money, 
due  for  land  sold,  the  real  estate  ought  not  to  be  sold  for  that  purpose. 
—Richardson  v.  Stillinger,  12  Gdl  6f  Johnson's  R.,  p  477.     (1845.) 

(Stephen,  J.,  cited  Hall  v.  Maccuhin,  6  Gill  <^  Johnson,  107 ;  Suy- 
dam  on  Vendors,  394 — 395  ;    Cross  on  Lien  77,  98.) 
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A  purchaser  evicted  from  the  property,  has  a  right  to  recover  from 
his  vendor  the  price  paid  him. — Laizer  v.  Generes,  10  Robinson's  La. 
R.,p.llS.     (1845.) 

When  a  vendee  takes  from  his  vendor  such  a  title  only  as  the  ven- 
dor had,  he  cannot  afterwards,  for  mere  defect  in  title,  obtain  a  resci- 
sion  of  the  contract. — Fintardv.  Martin,  1  Smedes  <Sf  Marshall's  Ch. 
R.,p.\26.     (1844.) 

VERDICT. 

A  verdict  will  not  be  set  aside  upon  motion  of  the  losing  party, 
merely  on  the  ground  that  some  of  the  jurors  were  irregularly  select- 
ed, although  he  did  not  know  of  such  irregularity  before  the  verdict 
was  returned. — Page  v.  Inhabitants  of  Danvers,  7  Metcalfe  s  R.,  p.  326. 
(1845.) 

(Shaw,  C.  J.,  cited  Hill  v.  Yates,  12  East,  229  ;  Rex.  v.  Hunt,  4 
Barn.  Sf  Aid.,  430 ;  Regina  v.  Hepburn,  7  Cranch,  290  ;  Amherst  v. 
Hadley,  ]  Pick.,  38;  Howland  v.  Gifford,  1  Pick..,  43,  note;  Common- 
wealth V.  Parker,  2  Pick  ,  550;  Munroe  v.  Bridgham,  19  Pick.,  368.) 

It  will  be  no  objection  to  a  verdict  and  judgment,  that  the  record 
does  not  o^ive  the  names  of  the  individuals  composing  the  jury. — ■ 
Redasw.  Woffurd,  4  Smede's  ^  Marshall's  R.,  p.  bid.     (1845.) 

The  affidavit  of  a  third  person,  that  he  had  heard  several  of  the 
jurors  say,  respecting  their  verdict  in  a  civil  suit,  that  each  had  pro- 
posed a  certain  sum,  that  the  aggregate  was  divided  by  twelve,  and 
that  the  amount  thus  obtained  was  adopted  as  their  verdict,  (whether 
it  shows  any  misconduct  or  not)  is  not  admissible  to  impeach  the  ver- 
dict.— Drummond  v.  Leslie,  5  Blackford's  R.,  p.  453.     (1844.) 

A  verdict  will  not  be  set  aside,  in  a  case  of  tort,  for  excessive  dama- 
ges, unless  it  clearly  appear,  that  the  jury  committed  some  gross  and 
palpable  error,  or  acted  under  some  improper  bias,  influence,  or  pre- 
judice, or  have  totally  mistaken  the  rules  of  law  by  which  the  dama- 
ges are  to  be  regulated. —  Whipple  v.  Cumberland  Manufacturing  Co., 
2  Story's  R.,  p.  661.     (1845.) 

The  expresion  of  opinion,  before  being  empannelled,  is  good  cause 
of  challenge  to  a  juror,  but  is  not  ground  for  setting  aside  a  verdict. — 
Simpson  v.  Pitman,  13  Ohio  R.,  p.  365.     (1845.) 

A  verdict  of  a  jury  will  not  be  set  aside  for  improper  conduct  of  the 
constable,  such  as  giving  intelligence  to  one  of  the  jurors  in  writing, 
that  a  boy  had  been  ground  up  in  his  mill,  whereby  the  juror  and 
some  of  his  fellows  became  excited  and  alarmed  ;  if  it  appear  separate 
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from  the  affidavits  of  the  jurors,  that  it  did  not  materially  disturb  their 
deliberations  and  influence  their  verdict. —  Taylor  v.  Everett,  2  How- 
ard's Practice  R.,  p-  23.     (1846.) 

VESSEL. 

Where  there  are  several  owners  of  a  vessel,  the  major  interest  is  to 
direct  its  employment ;  and  if  it  be  sent  on  a  voyage  by  the  major 
interest,  and  the  minority  neither  apply  to  a  Court  of  Admiralty  for 
security,  nor  take  any  part  in  the  voyage,  they  must  bear  their  pro- 
portion of  the  expenses,  and  are  entitled  also  to  their  proportion  of  the 
profits. — Gould  y.  Stanton,  16  Connecticut  R.,  f.  12.     (1845.) 

(Williams,  C.  J.,  cited  Williams  y.  Sanger,  2  Conn.,  220;  Skinner, 
230;  Strelli/ V.  Winson,  1  Vern.,  297 ;  Lambert  v.  Aeretree,!  Ld.Raym., 
223  ;  14  Petersd.  Ahr.,  640,  n.) 

VOID  AND  VOIDABLE. 

A  deed  which  takes  effect  by  delivery,  and  is  executed  by  an  infant, 
is  voidable  only,  and  not  void. 

A  voidable  deed  is  valid  until  some  act  is  done  to  avoid  it ;  and  it 
lies  upon  those  who  claim  in  opposition  to  the  deed,  to  show  that  such 
act  has  been  done. — Allen  v.  Allen,  2  Drury  6f  Warrens  R.,  p.  307. 
(1844.) 

[Attorney- General,  Warren,  Smith  (^  Franks,  cited  ZoucJi  v.  Parsofis, 
3  Burr.,  1794;   17  Fes.,  383. 

Moore,    Brooke,  Collins  Sf  Griffith,   contra,  cited   2  Preston  on  Con- 
veyancing, 249,  376;   Lanes,  Coivper,  F.  Moore,  103;    1  Shep.  Touch.. 
268  ;    Bro.  Abr.,  tit.  Covert  <^  Inf.,  189  ;    Rolle  Abr.,  tit.  Enfant,   728 
Holt  v.  Sambach,    Cro.  Car.,   103 ;    Lloyd  v.    Gregory  Cro.  Car.,  502 
Thompson  v.  Leach,  3  Mod.,  296.) 

VOLUNTARY  SETTLEMENT. 

A  deed  of  settlement,  in  form  voluntary,  but  appearing  from  extrin- 
sic evidence  to  have  been  made  for  valuable  consideration,  supported 
against  creditors. — Pott  v.  Todhunter,  2  Collyer's  R.,  p.  76.     (1846.) 

WARRANTY. 

A  covenant  of  warranty,  binding  the  grantor  and  his  heirs,  in  a 
deed  of  bargain  and  sale  of  real  estate,  is  a  real  covenant  running 
with  the  land,  and  enures  to  the  benefit  of  all  subsequent  purchasers. — 
Torrey  v.  Minor,  1  Srncdes  Sf  Marshall's  Ch.  R.,  p.  489.     (1844.) 
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There  is  no  warranty  of  value,  on  the  sale  or  exchange,  or  the  pay- 
ing away  of  genuine  bank-notes. — Edmunds  v.  Digges,  1  Grattan's  R., 
■j>.  359.     (1S45.) 

In  a  sale  by  a  person  who  acts  as  the  mere  agent  of  the  law,  a 
ministerial  officer,  there  is,  as  a  general  rule,  no  implied  warranty  of 
the  quality  or  property  of  the  thing  sold  ;  yet  this  rule  does  not  apply, 
where  such  agent  or  officer  assumes  an  authority  where  none  is  given 
by  law  ;  in  such  case  equity  will  grant  relief. — Lowry  v.  McDonald, 
1  Smcdes  6f  MarshalVs  Ch.  K,  p.  620.     (1844.) 

In  the  sale  of  real  estate  without  warranty  of  title,  the  vendee  only 
acquires  such  title  as  the  vendor  possesses,  and  subsequently  acquires, 
title  does  not  inure  to  the  benefit  of  the  vendee  ;  secus,  where  there  is 
a  warranty. — Gookin  v.  Graham,  5  Humphreys^  R.,p.  480.     (1845.) 

WILL. 

Generally,  choses  in  action  do  not  pass  by  a  bequest  of  "  goods  and 
chattels  in  a  particular  locality." — Marquis  of  Hertford  v.  Lord  Lowther, 
7  Beavan's  R.,  p.  1.     (1846.) 

{Kindershy  ^'  Schomberg  cited  Chapman  v.  Hart,  1  Ves.,  sen.,  271 ;  Green 
v.  Symonds,  1  Bro.  C.  C,  129,  note ;  Moore  v.  Moore,  1  B.  C  C,  127 ;  Brooke 
V.  Turner,  7  Simons,  671 ;  Fleming  v.  Brook,  1  Sch.  if  Lef.,  318. 

Turner's,'  Tripp,  contra,  cited  Kendall  v.  Kendall,  4  Russ.,  360;  Arnold 
V.  Arnold,  2  Mylne  ^  K.,  365  ;  Parker  v.  Marchant,  1  Y.  Sf  C,  290;  2  Jar- 
man  on  Wills,  171. 

The  Mastkr  of  the  Rolls  cited  Green  v.  Symonds,  1  Bro.  C.  C,  129,  n.; 

Lady  Aylesbury's  Case,  Ambler,  6S  ;  11  Ves.,  662;  Chapman  v.  Hart,  1  Ves., 
sen.,  27i  ;  Moore  v.  Moore,  1  Bro.  C  C,  127 ;  Fleming  v.  Brook,  1  Sch.  Sf 
Lef.,  318  ;  Brooke  v.  Turner,  7  Simons,  671.) 

Motion  for  probate  of  a  will  signed  by  the  deceased  in  the  presence 
of  two  witnesses,  but  subscribed  by  them  in  the  adjoining  room,  com- 
municating with  folding  doors,  but  in  such  a  situation  that  the  deceased 
could  not  see  them,  rejected. — In  re  Colman,  3  Curteis'  R.,  p.  118.  (1844.) 

A  legacy  given  to  the  testator's  trustees  and  executors,  as  a  mark 
of  his  respect  for  them, — Held,  not  revoked  by  a  codicil  appointing 
other  trustees  in  their  room,  and  giving  a  legacy  of  equal  amount  to 
the  newly-appointed  trustees  and  executors,  in  similar  language. — 
Burgess  v.  Burgess,  1  Collyers  R.,  p.  367.     (1845.) 

Evidence,  that  a  subsequent  will  had  been  made,  and  afterwards 
stolen  from  the  testator,  without  any  proof  of  its  contents  ;  and  proof 
of  his  declarations  after  the  will  was  stolen,   that  he  would  die  intes- 
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tate,  and  leave  his  estate  to  be  distributed  according  to  the  statute ; 
not  sufficient  evidence  of  a  revocation  of  a  former  will. — Hylton  v. 
Hylton,    1  Grattan's  R.,  p.  161.     (1845.) 

A  testatrix  duly  executed  a  will,  and  subsequently  thereto,  two  other 
wills,  in  both  of  which  was  contained  a  clause  revoking  all  former 
wills.  She  afterwards  destroyed  the  two  latter  wills.  Held,  that  the 
first  will  was  not  thereby  revived  ;  and,  that  parol  evidence  is  not 
admissible  to  show  an  intention  to  revive — Major  v.  Williajns,  3  Cur- 
teis'  R.,  p.  432.     (1844.) 

A  will  being  attested  in  the  constructive  presence  of  a  testatrix,  it 
must  appear  that,  though  she  was  blind,  she  could,  had  she  had  her 
eye-sight,  have  seen  the  witnesses  sign. — In  re  Piercy,  1  Robertson's 
Ecclesiastical  R  ,  p.  278.     (1846.) 

Where  a  will  authorizes  the  executor  to  raise  money  on  the  ci'edit 
of  the  estate,  through  banks,  and  he  procures  a  loan  from  private  indi- 
viduals^ this  is  not  an  execution  of  the  power  contained  in  the  will, 
and  a  deed  of  trust  given  to  secure  the  loan  does  not  bind  the  estate. 
—Ford  v.  Russell,  \  Freeman's  Ch.  R.,  p.  42.     (1844.) 

(The  Chancellor  cited  1  Story^s  Eq.,  187;  4  Kent's  Com.,  329;  Sugden 
on  Powers,  205,  220 ;  Wright  v.  Wakeford,  17  Vts.,  4.54 ;  Hawkins  v,  Kemp^ 
SEast,  210;  Reed  v.  Shergold,  10  Fes.,  370;  1  Powell  on  Mort.,  66,  74, 
note  2.) 

Under  a  devise  of  freehold  property  among  all  such  children  of  the 
testator  as  should  be  living  at  his  death.  Held,  that  the  testator  hav- 
ing by  a  codicil,  revoked  the  devise  as  to  one  child,  the  revoked  share 
went  among  ail  the  other  children,  and  did  not  descend  to  the  heir. — 
Shaw  v.  McMahon,  2  Connor  ^  Lawson,  528.     (1844.) 

{Moore  fy  M'Mahon,  cited  Knight  v.  Gould,  2  My.  S,'  K.,  295 ;  Humphrey 
V.  Tayleur,  1  Amb.,  136  ;  Frewen  v.  Relfe,  2  B.  C  C.,  220. 

Warren  Sf  Brooke,  contra,  cited  Cresswell  v.  Cheslyn,  2  Eden.,  123  ;  Skrym- 
sher  V.  Northcote,  1  Swans.,  566  ;  Bagwell  v.  Dry,  1  P.  Wms.,  700  ;  Davies 
V.  Kempt  Carter  2,  3  ;  Lashbrook  v.  Cock,  2  Mer.,  70  ;  2  Pow.  Dev.,  371.) 

A  will  is  not  valid  unless  executed  in  conformity  with  the  law  pre- 
vailing in  the  country  where  the  testator  is  domiciled  ;  and  the  fact  of 
the  property  (personal)  bequeathed  by  such  will,  being  locally  situate 
in  another  country,  and  of  the  will  being  duly  executed  according  to 
the  law  of  that  cf)untry,  will  work  no  distinction. —  Countess  De  Zichy 
Ferraris  v.  Marquis  of  Hertford,  3  Curteis  R.,  p.  468.     (1844.) 

{Addams  cited  Stanley  v.  Bernes,  3  Hagg.,  373  ;  Bempde  v.  Johnstone,  3 
Ves.,  193. 


252  WILL. 

The  testator  bequeathed  the  residue  of  his  personal  estate  to  his 
daughter  upon  trust  for  her  maintenance  and  support,  until  she  attain- 
ed twenty-one,  or  married  with  the  consent  of  his  trustees  under  that 
age,  and  upon  her  attaining  such  age  or  her  marriage,  for  her  separate 
use,  with  remainder  to  her  children.  And  in  case  ot  her  death  with- 
out issue,  he  bequeathed  the  same  to  certain  legatees  in  remainder. 
The  testator  afterwards  declared  by  a  codicil,  that,  in  consequence  of 
a  nervous  debility,  his  daughter  was  unfit  for  the  control  of  herself, 
and  his  will  was  that  she  should  not  marry  ;  and  in  case  of  her  mar- 
riage or  death,  he  gave  the  property  he  had  bequeathed  to  her,  over  to 
the  said  legatees  in  remainder.  Held,  that  the  limitation  over  by  the 
codicil,  being  in  general  restraint  of  marriage,  was  void  as  to  the  life 
interest  of  the  daughter. — Morley  v.  Rennoldson,  2  Hare's  Ch.  K.,  p. 
570.     (1844.) 

A  testator  gave  his  wife  his  freehold  estate  of  B.,  and  certain  spe- 
cific chattels  ;  and  also  an  annuity  for  her  life,  charged  upon  all  his 
real  estates  (except  B.,)  with  power  of  distress  for  the  same ;  the  first 
payment  thereof  to  be  made  on  the  1st  of  May  or  November,  which 
should  first  happen  after  his  decease.  He  then  charged  his  debts 
upon  his  real  estates  (except  B.,)  in  aid  of  his  personal  estate  ;  and 
gave  an  annuity  to  his  sister,  in  similar  terms  to  those  used  respecting 
that  given  to  his  wife.  He  then  gave  several  pecuniary  legacies  to 
nieces  and  others,  to  be  paid  by  his  trustees  as  soon  as  convenient 
after  his  decease,  out  of  the  residue  of  his  personal  estate;  and  in 
deficiency  thereof,  to  be  raised  and  paid  by  them,  as  they  should  think 
proper,  out  of  his  real  estates  (except  B.,)  and  he  charged  the  same 
therewith.  He  lastly  gave  two  annuities  to  his  servants,  in  similar 
terms  to  those  used  respecting  the  preceding  annuities  : 

The  personal  estate  was  exhausted  in  payment  of  the  debts  and 
legacies  ;  the  real  estate  was  insufficient  to  pay  the  annuities  and 
legacies  : 

Held,  upon  the  true  construction  of  the  provisions  of  the  will,  that  as 
to  the  real  estate,  the  annuities  were  entitled  to  priority  over  the  lega- 
cies.—Cree^  v.  Creed,  11  Clark  6fFinnelly's  R.,  p.  491.     (1845.) 

(Fleming  cited  Long  v.  Short,  1  P.  Wms.,  403  ;  Duke  of  Devon  v.  Atkins, 
2  P.  Wins..  381  ;  Ashton  v.  Ashton,  3  P.  Wms.,  383  ;  Martin  v.  Hooper, 
Riclg.,  206  ;  Marin  v.  Copland,  4  Ves.,  751 ;  Kirby  v.  Potter,  2  Madd.,  223  ; 
Masters  v.  Masters,  1  P.  Wms.,  420. 

Cooper  Sf  Wood,  contra,  cited  Eeeston  v.  Booth,  4  Madd.,  168;  Brown  v. 
Brown,  1  Keen,  277  ;  Buttery  v.  Robinson,  3  Bing-,  392  ;  Williams  v.  Broion, 
C-  p.  Coop.,  363;  Lewinv-  Lewin,  2  Ves.  sen.,  415;  Beale  v.  Beale,  1  P. 
Wms.,  246. 

Lord  Cottenham  cited  Spang  v.  Spong,  3  Bligh.,  N.  S.,  84  ;  Loirg  v. 
Short,  1  P.  Wms.,  403 ;  DevanhiU  v.  Fletcher,  Amb.,  244  ;  Mann  v.  C»fe- 
kind,  2  Madd.,  223  ;  Fowler  v.  Willoughby,  2  Sim.  ^-  Stu.,  254  ;  Acton  v.  Ac- 
ton, 1  Meriv.,  178;  Wilcox  v.  Rhodes,  2  Ross.,  452;  Page  v.  Leapingwell,  18 
Kcw.,463.) 
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To  establish  the  will  of  a  parly  totally  blind,  or  so  nearly  so  as  to 
be  incapable  of  discerning  writing,  it  must  be  proved  that  the  will  was 
read  over  to  the  deceased  in  the  presence  of  witnesses,  or  that  he  was 
otherwise  acquainted  with  the  contents. — Fincham  v.  Edwards,  3  Cur- 
teis'  R.,  p.  63  .    (1844.) 

Although  a  will  originally  valid  cannot  be  affected  by  subsequent 
instruments,  short  of  express  revocation,  yet  subsequent  instruments 
may  reflect  back  upon,  and  tend  to  elucidate  the  question,  whethei 
such  will  is  valid  or  not. — Durnellv.  Corjield,  1  RohertsorCs  Ecclesiasti- 
cal R.,  p.  51.     (1846.) 

Motion  for  probate  of  a  will  by  the  deceased  after  the  witnesses  had 
subscribed  their  names,  the  witnesses  having  subsequently  to  the 
signing  by  the  deceased,  placed  seals  opposite  to  the  names,  rejected. 
—In  re  Bi/rd,3  Curteis'  R.,p.  117.     (1844.) 

WILL— ALTERATION  OF.    ^ 

Alterations  on  the  face  of  a  will,  unaccounted  for  by  evidence,  are 
prima  facie  presumed  to  have  been  made  after  execution. — Burgoyne 
V.  Showier,  1  Robertson! s  Ecclesiastical  R.,  p.  5.     (1846.) 

WILL— CONSTRUCTION  OF. 

A  testator  bequeathed  dfiSOO  stock  to  trustees  to  pay  the  dividend  to 
his  daughter  Sarah,  for  life,  and  then  to  his  other  four  children  ;  but  if 
no  children  should  be  alive  at  the  death  of  Sarah,  then  he  gave  the 
c£SOO  to  his  personal  representative  or  representatives.  Sarah  died 
without  issue  ;  three  of  the  other  children  died  unmarried  ;  the  fourth 
died  leaving  issue.  Held,  that  on  the  death  of  Sarah,  the  next  of  kin 
of  the  testator  at  the  time  of  his  death,  were  entitled  to  the  fund,  and 
not  his  next  of  kin  at  the  death  of  Sarah. — Nicholson  v.  Wilson,  1 
HoWs  Eq.  R.,p.  285.     (1845.) 

WILL— IMPLIED  REVOCATION  OF. 

A  testator,  by  his  "  last  w^ill,"  in  which  executors  were  appointed, 
disposed  of  a  ^^ar<  only  of  his  personal  estate,  and  did  not  expressly 
revoke  a  former  testamentary  paper  ;  the  two  were  not  wholly  in- 
consistent, but  there  was  no  evidence  to  show  he  intended  them  to  be 
taken  conjointly  as  his  will.  Held,  that  the  paper  of  the  earlier  date 
was  in  effect  revoked  by.  his  "  last  will." — Plenty  v.  West  6c  Budd,  1 
Robertson's  Ecclesiastical  R.,  p.  264.     (1846.) 

WILL— PROOF  OF  EXECUTION. 

If  upon  the  face  of  a  will,  to  which  there  is  no  memorandum  or 
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attestation  ;  there  be  the  signature  of  the  testator,  at  the  font  or  end 
thereof,  and  the  subscriptions  of  two  witnesses,  in  the  absence  or  death 
of  the  witnesses,  the  jfnma  Jarie  presumption  is — that  the  testator 
signed  in  the  joint  presence  of  the  two  witnesses,  and  that  they  sub- 
scril)ed  in  his  presence.  If,  (in  the  same  case,)  the  subscribing  wit- 
nesses do  not  remember  the  facts  attendant  upon  the  execution  of  the 
will,  the  presumption  is  the  same. — Burgoyne  v.  Showier,!  RohtrtsorCs 
Ecchsiustical  R.,  p.  o.     (1846.) 

WILL— REVOCATION  OF. 

A  testator  left  two  substantive  wills,  each  disposing  of  his  entire 
property.  By  the  first,  dated  in  1S38,  he  appointed  executors,  to  one 
of  whom  he  gave  the  residue  of  his  estate.  By  the  second  will,  dated 
in  1839,  which  contained  no  revocation  of  the  prior  one,  he  ga.ve  the 
whole  of  his  property  to  his  wife,  with  the  exception  of  £5  ;  but 
appointed  no  executors.  Held,  affirming^  the  decree  of  the  court  be- 
low, that  the  second  will  operated  as  a  revocation  of  the  first  will,  and 
was  alone  entitled  to  probate. — Henfrey  v.  Henfrey,  4  Moore's  Privy 
Council  R.,  p.  29.     (1846.) 

WITNESS. 

In  an  action  upon  a  joint  contract  against  two,  one  of  whom  has  be- 
come bankrupt,  and  suffered  judgment  by  default ;  a  seperate  creditor 
of  his,  is  incompetent  for  the  plaintiff,  to  prove  the  joint  contract.^ 
—Barber  v.  Grompton  ^  McKay,  1  Hayes  Sf  Jones'  R.,  p.  658.    (1844.) 

{Deering  cited  Williams  v.  Stevens,  2  Camph.,  301  ;  Shuttleworth  v. 
Bravo,  1  Str.,  507  ;  In  re  Adams,  3  Campb.,  543  ;  Exparte  Osborn,  1 
Rose,  387. 

Bennett,  contra,  cited  Blannin  v.  Taylor,  1  Gow.,  199.) 

In  weighing  the  testimony  of  witnesses,  naturally  biassed,  the  rule 
is,  to  give  credit  to  their  statement  of  facts,  and  to  view  their  deduc- 
tions from  facts  with  suspicion. — Dillon  v.  Ddlon,  3  Gurteis'  R.,  p.  96. 

(1844.) 

Where  the  witness  has  an  interest  in  the  event  either  way,  there 
must  be  a  clear  preponderance  in  favor  of  the  party  calling  him,  or 
the  objection  will  go  only  to  his  credibility. — Beard  v.  Venning,  1  Kerr's 
R.,  p.  77.     (1S44.) 

A  witness  cannot  be  excluded  by  proving  his  confessions  of  an  in- 
terest in  the  su\t.~  Bates  v.  Ryland,  6  Alabama  R.,  p.  668.     (1845.) 

A  mere  liability  to  a  civil  action  is  not  such  an  interest  as  to  disquali- 
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fy  a  witness. — Gillespie  v-  Gumming,  1  Lmigfield  ^  Toicnsmd's  R.,  p. 
181.     (1844.) 

{Holmes  Sf  Tojnb  cited  Simpson  v.  Pickering,  5  Try-,  143. 

Andrews  Sf  Whiteside,  contra,  cited  Kinnerslcy  v.  Orpe,  2  Doug.,  517  ; 
Sirtctt  V.  Bovingdon,  5  JSsjt?  ,  56  ;  Hancock  v.  PFizZsA,  1  Star.,  347.) 

A  witness  is  not  always  incompetent,  because  he  is  interested  in  the 
event  of  a  suit.  If  his  interest  is  balanced,  or  against  the  party  caUing 
him,  he  is  competent. — Stokes  v.  Kane,  4  Scamynon's  R.,  p.  167. 
(1844.) 

A  defendant  cannot,  by  a  release,  make  a  person  who  was  his  part- 
ner when  the  cause  of  action  accrued,  a  competent  witness  for  him. — 
Cline  V.  Little,  5  Blackford's  R.,  p.  486.     (1844.) 

In  trespass  against  two  defendants  for  taking  the  plaintiff's  goods, 
the  wife  of  one  of  them,  against  whom  the  case  is  clearly  proved,  is 
not  a  competent  witness  for  the  other,  to  prove  that  he  did  not  author- 
ize the  taking  of  the  goods. — Hawkeswork  v.  Showier,  12  Meeson  Sf 
Welshjs  R.,  p.  45.     (1845.) 

The  evidence  of  one  witness,  although  omni  exceptione  major,  is  not 
sufficient  to  support  a  testamentary  paper  purporting  to  be  duly  exe- 
cuted and  attested,  where  there  are  no  adminicular  circumstances 
tending  to  confirm  it,  and  where  the  probabilities  of  the  case  incline 
against  the  factum  of  such  an  instrument. — Mackenzie  v.  Yea,  3  Gur- 
teis'  R.,  p.  125.     (1844.) 

If  a  witness  be  erroneously  rejected  by  the  courts,  the  error  is  cured 
by  the  party's  subsequently  withdrawing  his  objection  to  his  compe- 
tency and  agreeing  to  his  examination. — Small  v.  Jones,  6  Watts  Sf 
Sergeant's  R.,  p.  122.     (1844.) 

A  witness  may  be  compelled  to  give  testimony,  the  tending  of  which 
may  be  to  subject  him  to  pecuniary  loss. —  Ward  v.  Sharp,  15  Vermont 
R.,  p.  115.     (1844.) 

The  cross-examination  of  a  witness  must  be  confined  to  the  subject 
matter  about  which  he  was  called  to  testify  ;  if  he  be  acquainted  with 
other  facts  material  to  the  issue,  he  may  be  re-called  by  the  other  par- 
ty, who  thereby  makes  him  his  own  witness,  and  is  subject  to  all  the 
rules  which  govern  his  examiaation. — Floyd  v.  Bovard,  6  Watts  Sf  Ser- 
geant's R.,  p.  75.     (1844.) 

Where  two  written  instruments  are  made  at  the  same  time,  relating 
10  the  same  subject  matter,  and  to  one  entire  transaction,  they  are  to 
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be  construed  together,  and  one  may  qualify  the  other. — Reed  v.  Field, 
15  Vermont  R.,  p.  672.     (1844.) 

The  veracity,  or  even  accuracy,  of  an  ignorant  and  illiterate  person, 
is  not  to  be  conclusively  tested  by  comparing  an  affidavit  made  by 
him,  with  his  viva  voce  testimony;  discrepancies  between  them  is  not 
conclusive  against  his  testimony.  When  the  witness  is  illiterate  and 
ignorant,  the  language  is  not  his  own,  but  that  of  the  person  preparing 
the  affidavit ;  being  taken  ex-parfe,  it  is  almost  always  incomplete,  and 
often  inaccurate. — Johnston  v.  Todd,  5  Beavan's  R.,  p.  597.    (1844.) 

Evidence  of  common  prostitution  is  not  admissible  to  impeach  a 
witness. — Spears  v.  Forrest,  15  Vermont  R.,  p-  435.     (1844.) 

{Keyes  cited  1  Starlc.  Ev.,  146 ;  Jackson  v.  Lewis,  13  J.  R.,  504  ;  State 
v.  Moore,  13  Pick.,  194 ;  Morse  v.  Pineo,  4  Ft.,  281 ;  State  v.  Smith, 
7  Ft.,  142, 

Bennett,  J.,  cited  Greenleafs  Evidence,  512,  513,  and  note  3.) 

In  a  suit  against  one  on  a  joint  obligation,  a  co-obligor,  although 
not  sued,  cannot  be  called  as  a  witness  for  the  plaintiff,  to  prove  the 
execution  of  the  instrument  by  the  defendant. — MarsJtall  v.  Thrail- 
kelVs  Executor,  12  Ohio  R.,  p.  275.     (1844.) 

An  objection  to  the  competency  of  a  witness  may  be  taken  at  any 
period  of  his  examination. — Jacobs  v,  Layhurn,  1  Bowling  <Sr  Lmmides' 
Practice  R.,  p.  352.     (1845) 

{Crowder  and  Greenwood  cited  Needham  v.  Smith.  2  Fern.,  462;  Lord 
LovaVs  case,  18  How,  State  Trials,  596. 

Cockhurn  and  Smith,  contra,  cited  Dewdeney  v.  Palmer,  7  Doivl.,  177, 
O.  S.;  Yardley  v.  Arnold,  2  DowL,  311,  N.  S.;  Hartshorne  v.  Watson, 
7  Scott,  494;    Ogle  v.  Pulaski,  HolVs  N.  P.,  485.) 

WITNESS— PROFESSIONAL  CONFIDENCE. 

For  the  purpose  of  letting  in  secondary  evidence,  the  attorney  of 
the  hostile  party  may  be  asked  whether  he  has  possession  of  a  docu- 
ment, though  it  appears  that  he  obtained  it  from  his  client  only  in 
the  course  of  communication  with  reference  to  the  cause. —  Coatesv. 
Birch,  2  Queen's  Bench  R.,  p.  252.     (1844.) 

WiGHTMAN,  J.,  cited  Bevan  v.  Waters,  1  Moody  Sf  Malkin,  235,) 

WRIT  OF  ERROR. 

On  application  for  a  writ  of  error,  prayed  for  without  the  authority 
of  the  party  concerned,  but  at  the  request  of  his  friends,  cannot  be 
granted.— Exparte  Dorr,  3  Howard's  U.  S.  R.,  p.  103.     (1845.) 
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Absolve — When  a  party  will  be,  from  a  contract             .                .  ;          67 

ACCEPTANCE. 
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As  to  diligence  of  the  holder  of  a  bill  in  sueing  the,                                   .     36, 37 
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Relation  of,  endorsers            .                                 .                 .  233 

Right  of  first  endorser  on  an,  note                  .                .                .  233 
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ACCUMULATIONS. 
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ACKNOWLEDGMENT. 

AcKiro'VLEDGMEWT — As  to  an,  by  a  married  woman  who  was  deaf  and  damb  2 
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When  a  judgment  against  one  joint  debtor  is  a  bar  to  an,  against  the 

other             .                                 .                .  .161 

An,  of  assumpsit                .....  163 — 172 

As  to  evidence  in  an,  for  libel                   .                 .                 .  177 — 183 


260  ACT    OF    GOD ACTS ACTS    OF    ASSEMBLY,    ETC. 
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Power  of  court  to  grant  a  new  trial  after  a  verdict  for  defendant  in  a 

pensil,            ......  194 
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When  an,  is  a  confession  pro  tanto                   .                 .                 ,  161 

As  to,  made  after  the  dissolution  of  a  partnership                  •  .         202 

As  to  evidence  of,  of  defendant      .                 .                 •                 .  216 

How  statement  or,  of  a  party  are  to  be  taken      .                 •  .        210 

ADULTERY. 

Adultery — As  to  a  divorce  obtained  on  the  ground  of,                  •  •          82 


262  ADVANCEMENT ADVANCES ADVANTAGE,  ETC. 

ADVANCEMENT. 

Advancement — When  the  presumption  is  that  payment  was  intended  as  a 
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ADVANCES. 

Advances — What  must  be  considered  as,  by  a  factor  on  merchandize  .             5 
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AGENT. 

Agent — When  part  of  the  acts  of  an,  is  binding  and  part  void      .  .  4 

When,  may  sue  in  his  own  name  on  a  draft  accepted  by  his  principal's 

debtor  .....  4 
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As  to  an,  becoming  purchaser  of  property  that  he  is  authorized  to  sell  5 

F.ffect  of  misrepresentations  by  an,         .  •  .  .6 


AGENT MASTER    OF    VESSEL,    ETC 


263 


Agent — As  to  responsibility  where  an,  employs  a  sub, 
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APPORTIONMENT. 

Apportionment — As  to,  of  authority  .  .  . 

APPROPRIATION. 
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When  securities  are  discharged  for  neglect  of,  by  Bank 
As  to,  of  property  by  finder  .  .  ,  , 

APPROPRIATION  OF  PAYMENTS. 
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ARBITRATION. 
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Liability  of  surety  in  a  bond  taken  under  a  writ  of,  •  . 

ASSAULT. 
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ASSENT. 

Assent — As  to  a  deaf  and  dumb  person  signifying,  by  signs           .                 .  23 

Effect  of  giving  time  to  drawers  of  a  note  without  the,  of  endorsers  37 
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Responsibility  of  a  commission  merchant  who  extends  credit  without, 

of  principal                   .....  208 

As  to  a  party  becoming  a  trespasser  by  subsequent,                      .  239 

ASSETS 

Assets — As  to  the  responsibility  of  distributers  for,  of  estate  .  .        82 

As  to  the  question  of  authority  to  administer,  of  deceased  .  83 — 92 

ASSIGNEE. 

Assignee — Liability  of  the,  of  a  note  .  .  .  .  '        11 

When  the  declarations  of  the,  of  a  bond  are  evidence  against  a  subse- 
quent .  .  .  .  .11 
As  to  a  purchase  at  an,  sale             ....  187 
As  to  the  effects  of  a  bankrupt  passing  into  the  hands  of,      .                 .         189 

ASSIGNMEMT. 

Assignment — As  to,  of  authority                         .                 .  .                 .10 

Effect  of  the,  of  a  debt  made  to  defraud  creditors  .                                     11 

As  to  the,  of  a  lease                 .                 .                 .  .                 >           61 

Fraudulent  sale  or.          .                 .                 .  .                                   124 

When  a  security  may  be,  to  a  third  person             .  .                 .         183 

As  to  an,  of  a  debt  for  a  valuable  consideration  .                 .                 185 
As  to  an,  in  bankruptcy          ....         185,  187,  189 

ASSIGNOR, 

Assignor — Assignee  of  a  note  takes  the  place  of  the,  .  .  11 

As  to  an  agreement  by  the,  of  a  lease  ...  61 

ASSUMPSIT. 

Assumpsit — As  to  pleading  or  demurring  to  a  count  in,  which  assigns  several 

breaches  .  .  .  .  12 

What  a  person  cannot  recover  in  an  action  of  indebitatis,     .  .  12 

An  action  of,  on  a  promise  for  the  benefit  of  third  persons  .  12—15 

An  action  of,  against  a  bank  for  the  amount  of  a  bill  of  exchange  sent 

to  the  bank  for  collection  .  .  .  24 — 31 

An  action  of,  on  a  foreign  bill  of  exchange  discounted  on  the  faith  of  a 

promise  to  accept  made  before  the  bill  was  drawn  .  39—44 

Action  of,  for  surplus  money  paid  to  a  carrier  .  .  47 
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Assumpsit — An  action  of,  in  Circuit  Court  .                 .                 .         110,111 

An  action  of,  implied  warranty  •                 .                 .               163 — 172 

Declaration  in,  on  a  contract  .        .  .                 .                 .                 192 

On  a  promissory  note  .                 ,                 .                .         217 

ATTACHMENT. 

Attachment — As  to  property  attached  by  a  creditor  in  the  hands  of  a  con 

signee            ......  5 

A  debtor  cannot  defeat  the  rights  of  attaching  creditor                  .  15 

When  a  loss  by  insurance  may  be  levied  by,  in  execution     .                 .  15 

As  to  the  holder  of  a  note  proceeding  by,  against  endorser  36 

Liability  of  property  to,  by  creditors  of  bankrupt                  .                 .  66 

When  endorser  may  require  of  the  holder  immediate  action  by,  .  216 

ATTACHMENT  INSURANCE. 

Attachment  Insurance — When  a  loss  incurred  on  fire  insurance  policy 

may  be  levied  on  by,  as  a  debt  due  the  insured  .  .  15 

ATTESTATION. 

Attestation — As  to  the,  of  a  will  in  the  constructive  presence  of  a  testa- 
trix .  .  .  .  .         251 
Prima  facia  presumption  as  to  a  will  where  there  is  no  memorandum 

of,  on  the  face  of  it       .  .  ;  .  .         254 

ATTORNEY. 

Attorney — As  to  a  notice  to  an,  of  record  not  to  pay  over  money  collected 

to  the  plaintiff  ...  .15 

As  to  authority  of,  to  receive  bank-notes  below  par  in  payment  of  his 

client's  debt  .....  15 

When  an,  is  not  entitled  to  recover  his  bill  of  costs  15, 16 

When  communications  between,  and  client  are  strictly  confidential     .  16 

Lien  of,  for  his  general  balance  upon  a  note  deposited  with  him  for  col- 
lection ....  .16 
As  to,  lien  being  discharged  by  client's  note  for  balance  .  H) — 19 
Lien  of,  upon  the  deed  of  his  client's  estate  .  .  .19 
As  to  relief  in  equity  on  the  ground  of  mismanagement  of,  •  105 
Lien  of,  on  money  collected  by  him  .  •,  .  184—190 
Right  of  district,  to  enter  a  nolle  prosequi  .  .  198 
As  to  authority  of,  to  bind  his  partner  ....  203 
When  an,  may  be  asked  whether  he  has  a  document  in  his  possession        256 

ATTORNEY  AND  CLIENT. 

Attorney  and  Client — Discharge  of  a  client  by  one  of  a  firm  retiring  from 

business       ....  .16 

As  to  communications  between,  how  held     ...  16 
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AUCTION. 

Auction — As  to  sales  by,  .  .  .  .  .20 

When  a  court,  of  equitj  .will  interpose  and  set  aside  a  sale  by,    .  20 

AUTHORITY. 

AoTHOR.Ty — As  to  the  acts  of  an  agent  within  the  scope  of  his,  .  .  4, 5 
When  the  acts  of  an  agent  done  after  the  revocation  of  his,  will  bind 

the  principal                                    .                 •                 .                 ,  5 

Persons  dealing  with  an  agent  bound  to  know  his,        •                .  5 

As  to,  of  master  of  vessel  to  make  contract  of  affreightment  5,  6 

As  to,  of  an  agent  to  give  notes      ....  6 

An,  not  assignable  .  ...  10 
As  to,  of  attorney  to  receive  bank-notes  below  par  in  payment  of  his 

chent's  debt                             ...»  15 

As  to,  of  a  director  to  bind  a  bank  by  contract  .  .  .  31,32 
Right  of  holder  of  negotiable  paper  received  from  one  having  no,  ttf 

Uansfer                          .                                     .  36 

As  to  the  rights  of  a  person  who  discharges  a  debt  without,          .  65 

As  to  the  question  who  is  clothed  with,  to  administer  assets  83-92 

Presumption  of,  to  receive  interest  on  a  bond  .  .  129 
As  to,  of  a  marshal  to  receive  any  thing  in  discharge  of  an  execution 

except  gold  and  silver  ....  191 
As  to,  of  the  court  to  non-suit  of  plaintiff  without  his  consent  198, 199 
'"  '  >  Implied,  of'  a  partner  to  bind  his  co-partners                  .                 .         202,  203 

As  to  acts  done  by  an  agent  in  the  name  of  his  principal  beyond  his,  207 

Effect  of  contracts  by  an  agent  clothed  with  the  requisite,             .  208 

Effect  of  an  agent  or  an  officer  assuming,  .  .  .  250 
As  to  an  application  for  a  writ  of  error  prayed  for  without,  of  the 

party  concerned                   ....  256 

AWARD. 

Award — As  to  the  amount  of  loss  incurred  on  an  insurance  pohcy  fixed  by, 

of  persons  chosen       .                                   •                 •                 .  15 

BAIL. 

Bail — ^hen  a  magistrate  has  no  right  to  reject,              .                 .  20 

What  operates  ipso  facto  to  discharge  the,  .  .  20 
When  the,  is  not  precluded  from  availing  himself  of  the  discharge  on 

the  scire  facias  .  .  .  .  .20 

As  to  a  surety  after  paying  a  judgment,  collecting  it  of  the,         .  208 

BAILEE. 

Bailee — When,  is  not  liable  for  the  loss  of  money  until  a  demand  is  made  20 

When  a  jury  would  be  authorized  to  infer  a  demand  and  refusal  of,  20 
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Bailee — As  to  the  right  of  a  creditor  to  attach  the  property  and  take  it  from 

the  custody  of,              .                .                .                .                .  20, 21 

As  to  replevin  against  a,                  ....  222 

BAILMENT. 

Bailment — As  to  the  right  of  bailee  to  the  custody  of  property  during  the 

term  of,         .  .  .  .  .  .20,21 

As  to  the  right  of  joint  owners  of  personal  property  entrusted  to  a 

carrier  to  maintain  an  action  against  him  for  its  loss                    .  21 

As  to  loss  occasioned  by  act  of  Providence                     .                 .  21 

On  whom  the  burden  of  proof  is  in  an  action  against  earners             .  21 

BAILOR. 

Bailor — Responsibility  of  bailee  who  attempts  to  transmit  money  to,           .  20 

As  to  attachment  of  property  bailed  by  a  creditor  of,    .                .  20, 21 

BALANCE. 

Balance — As  to  an  action  for  a,  struck  on  a  customer's  bank-book          .  24 

BANK. 

Bank — As  to  the  necessary  demand  on  a,  for  money  deposited  before  an 

action  can  be  maintained              .                 .                 .  24 

As  to  the  liability  of  a,  for  neglect  of  notary                 .  24,  30 

When  a,  becomes  an  agent    .....  24,  31 
An  action  of  assumpsit  against  a,  for  amount  of  a  bill  of  exchange  left 

for  collection                 .....  24-31 

How  a,  is  understood  to  contract  in  undertaking  to  collect  for  others  24,  31 

As  to  employment  of  agents  by  a,                  .                .                .  30. 31 

As  to  the  right  of  directors  to  bind  a,  by  contract                   .  31,  32 

As  to  a  check-holder's  claim  on  the,                 ...  49 

When  securities  will  be  released  by  neglect  of,  to  appropriate  funds  .  82 

Liability  of  a,  for  special  deposits                   ...  82 

As  to  bank-bills  redeemed  by  the,  and  in  the  hands  of  its  agent           .  172 

What  a  sufficient  notice  to  a,  that  a  note  will  not  be  paid             .  200 

As  to  an  indictment  againt  an  officer  of  a,  for  embezzlement  201 

BANK-BOOKS. 

Bank-Books — Demand  necessary  to  maintain  an  action  for  a  balance  struck 

in  a  customer's,  by  its  clerk  .  .  .24 

BANK  CHECKS. 

Bane  Checks — Characteristics  which  distinguish,  from  bills  of  exchange     .  49 

As  to  the  claim  of  the  holder  of,  on  the  bcnk                .                .  49 
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BANK  DIRECTORS. 

BvNK  Directors — As  to  the  authority  of,  to  bind  the  bank  by  contract        .     31,  32 

BANKERS. 

Bankers — As  to  the  lien  of,  upon  securities  in  their  hands  .  .     19,  32 

As  to  checks  on,  .....  49 

BANK  NOTES. 

Bank  Notes — Effect  of  an  acceptance  of,  by  a  sheriff  in  payment  of  an  ex- 
ecution       .  .  .  .  .112 
As  to  warranty  on  the  sale  or  exchange  of,                   .                 .  250 

BANKRUPTCY. 

Bankruptcy — As  to  omission  by  a  petitioner  to  give  notice  to  his  creditors     32 — 34 
Effect  of  a  certificate  in,  without  notice  to  the  creditor  .  .  33 

As  to  the  necessary  notice  by  petitioner  in,     .  .  .  34 

As  to  a  devastavit  committed  by  a  bankrupt  .  .  176 

Effect  of  pleading  and  proving  a  discharge  in,  by  one  of  two  defend- 
ants .  .  .  .  .216 
As  to  an  action  upon  a  joint  contract  against  two,  one  of  whom  has 

become  bankrupt  .....         254 

BAR. 

Bar — Effect  of  pleading  in  abatement  after  pleading  in,                 .  .             1 
When  an  agreement  not  to  sue  is  no,  to  a  suit  brought  in  violation  of 

the  terms  of  agreement                 .                 .                 .  .7,8 

As  to  a  certificate  in  bankruptcy  being  pleaded  in,         .  .                   33 

-    Effect  of  a  denmrrer  in,  of  an  action      .                 .                 .  .81 

When  a  judgment  may  be  insisted  on  as  a,  to  a  second  suit  .                 124 

What  a,  to  an  action  against  a  joint  debtor            .                 .  .         161 

As  to  a,  to  a  bill  to  compel  a  discovery           .                 ,  .                 202 

BATTERY. 

Battery — Liability  of  a  master  to  indictment  for,  .  .  148, 149 

BEQUEST. 

Bequest — As  to  closes  iJi  artiow  passing  by  a,  of  goods  and  chattels  .         250 

As  to  a,  of  personal  property  situate  in  another  country                 .  251 

As  to  a,  held  void  in  its  limitation  for  being  in  restraint  of  marriage  .         252 

A.  of  stocks  to  trustees  to  pay  dividend  to  a  daughter                    .  253 

BETTING. 

BETTiifG — Effect  of  a    bond  given  to  a  stakeholder  to   indemnify  him  for 

giviug  up  a  bet      .  .  .  .  62—64 
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BIGAMY. 

BiOAMT — Prisoner's  declarations  as  evidence  on  a  trial  for,  .  •  35 

Parol  evidence  of  first  marriage  held  sufficient  in  a  charge  of,       .  35 

BILL  OF  DISCOVERY. 

Bill  of  Discovery — As  to  a,  in  aid  of  inferior  courts     .  .        104 

A,  filed  by  a  parish  .  .  .  •  .  202 

BILL  OF  EXCEPTIONS. 

Bft.L  OF  Exceptions — As  to  the  grounds  available  by  a  party  on  a  ,36 

What  must  be  set  out  in  a,  .  •  .  .        227,228 

BILLS. 

Bills — As  to,  of  exchange  and  promissory  notes  .  .  .    30-  44 

Right  of  brokers  who  had  accepted,  on  goods  consigned  to  them  183 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Bills  of  Exchange  and  Promissory  Notes — As  to  an  instrument  which  is 

not  a,  .  .  .  .  .  .3 

Effect  of  an  acceptance  of  a,  by  a  factor  on  the  faith  of  produce  con- 
signed to  him  .  .  ...  5 

As  to  the  duty  of  a  bank  which  receives  a,  for  collection  .        24,  30,  31 

As  to  the  obligation  of  the  holder  of  a,  in  sueing  the  acceptor  36,  37 

Effect  of  a  promise  to  accept  a,  not  yet  drawn  .  39 — 44 

Characteristics  which  distinguish  checks  from,       .  .  .49 

What  a  good  answer  to  an  action  by  endorsee  of  a,  against  endorser  102 

What  a  sufficient  notice  of  the  dishonor  of  a,  .  .         199 

Effect  of  a  notice  to  a  surviving  partner  on  the  holder  of  a,  199 

As  to  the  right  of  endorsees  to  notice  of  dishonor  of,  .  .        200 

Validity  of  a,  drawn  on  Sunday     ....        232,  233 

BILLS  OF  LADING. 

Bills  of  Lading — As  to  the  liability  of  a  carrier  under  a,  of  goods,  &c.  47 

As  to  freight  shipped  by,  ....  124 

Rightofbrokers  to,  of  goods  consigned  to  them     .  .  .        183 

BLANK  ENDORSEMENT. 

Blank  Endorsement — As  to  the  prima  facie  import  of  a,  of  a  note  not  nego- 
tiable .  .  .  .  .  215 

BOND. 

Bond— Liability  of  surety  in  a,  taken  under  a  writ  of  arrest  .  .        233 
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BOOKS. 

Books — As  to  knowledge  of  entries  made  in  the,  of  a  company  .  109 

As  to  jurisdiction  to  make  an  order  for  the  discovery  of,       •  .        161 

BORROWING. 

Borrowing — As  to  the  right  of  commissioners  of  highways  to,  money  to 

repair  roads  .  .  •  .  .49 

As  to  the  authority  of  master  of  ship  to,  money  .  .  192 

BOTTOMRY. 

Bottomry — As  to  a,  bond  executed  by  the  master  of  a  vessel  .        158, 159 

BREAKING. 

Breaking — When,  must  be  alleged  to  have  been  done  to  constitute  burglary  "44 — 46 
Trespass  for,  and  entering  the  plaintiff's  close  .  .  198 

BURGLARY. 

Burglary — As  to  the  necessary  allegation  in  an  information  for,      .  44 — 46 

What  necessary  to  constitute,  ....     45,  46 

What  necessary  to  describe  the  crime  of,       .  .  .  45 

When  a,  cannot  be  committed  .  .  .  ,46 

What  the  term,  originally  signified  ...  46 

BY-LAWS. 

By-Laws — Authority   given  to  an  agent  of  a  manufacturing  corporation 

byits,    ......  g 

CARGO. 

Carg^  -As  to  freight  on  a,  which  became  damaged        .  .         124 

Insurable  interest  of  commission  merchant  on  a,  consigned  to  him  158 

Lien  of  brokers  upon  a,  consigned  to  them  .  .  .         183 

CARRIER. 

Carrier — When  a,  by  sea  is  not  entitied  to  land  goods  .  .  47 
When  a.  is  answerable  for  the  loss  of  goods  .  .  47 
Responsibility  of  a,  on  the  Ohio  river  .  .  .47 
Assumpsit  against,  for  charging  an  exorbitant  price  .  .  47,48 
Duty  of,  on  Lake  Champlain  .  .  .  .21 
Liability  of,  for  refusing  to  re-deliver  goods  except  on  payment  of  ex- 
orbitant charges                       .                .  .                .          47, 48 
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CAVEAT  EMPTOR. 

Caveat  Emptor — When  the  principal  of,  applies  to  a  guardian's  sale  .        127 

When  the  maxim  of  the  common  law,  applies  to  contracts  .                 165 

As  to  the  application  of  the  maxim,                       .                .  .         199 

CERTIFICATE. 

Certificate — Effect  of  omissions  by  a  petitioner  on  his,  of  bankruptcy  32 — 3.5 

Effect  of  a,  in  bankruptcy  without  notice  to  creditor                 .  33,  34 

As  to  the  necessary  notice  before,  is  granted                          .  .33 

Effect  of  a,  in  banltruptcy  when  duly  granted                  .  .                   33 

As  to  causes  which  will  prevent  the  allowance  of.                  .  .           33 

As  to  sufficient  grounds  to  invalidate  a,                   .  .             33,  34 

As  to  the  assumption  which  the  grant  of,  the  authorises           .  34 

As  to  the  admission  of,  of  character  in  mitigation  of  punishment  .          48 

CESTUI  QUE  TRUST. 

Cestui  Q,ue  Trust — As  to  a  suit  by  a,  to  set  aside  a  purchase  .        215 

Effect  of  a  long  acquiescence  by,                      .                 ,  ,                215 

Admission  of,  as  to  a  privileged  communication                    .  .        215 

CHALLENGE. 

Challenge — As  to  grounds  of.  to  a  juror                        .                ,  .48 

What  a  good  cause  of,  to  a  juror                    .                -  .        161,248 

CHANCERY. 

Chancery — As  to  original,  jurisdiction           .                 ,                .  .         106 

As  to  Courts  of,  interfering  with  inferior  jurisdictions  .                106 

As  to  relief  in  Courts  of,  where  there  is  a  defence  at  law  .         106 

As  to  a  point  long  settled  and  received  as  the  constant  course  of,  .               246 

CHARACTER. 

Character — As  to  rejecting  bail  on  account  of,              .                .  .20 

As  to  certificates  of,  in  mitigation  of  punishment            .  .                  48 

As  to  evidence  of  general,  in  an  action  for  libel      .                .  177, 178 

CHARGE  OF  COURT. 

Charge  of  Court — How  the,  must  be  taken                .                .  48, 49 

As  to  abstract  propositions  in  the,                   .                •  .                  49 

CHECKS. 

Checks — As  to  demand  of  money  from  a  bank  by,            .                .  .24 

Distinction  between,  and  bills  of  exchange                      .  .                   49 

Effect  of  the  want  of  due  presentment  of  a,            .                 .  .49 
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CHILD. 

Child — As  to  legal  presumption  of  advancement  to  a,                   .  •             " 

As  to  voluntary  conveyance  by  a  parent  to  a,                 .                 .  * 

Advancement  to  a,  made  subsequent  to  a  will  how  to  be  taken  .             4 
As  to  the  allowance  to  which  a  mother  is  entitled  for  maintaining  an 

orphan                  .                .                 .                .                •  127 

CHILDREN. 

Children — Validity  of  a  conveyance  of  land  to,  as  an  advancement  .          94 

As  to  an  annuity  in  trust  for  the  maintenance  of,           .                 •  201 

A  devise  of  freehold  property  among,                      .                 .  251 

A  bequest  of  stocks  to,                     .                .                                 .  256 

CHOSE  IN  ACTION. 

Chose  in  Action — As  to  jurisdiction  to  administer,  «fec.                 *  .  •         90 

As  to  a  creditor  accepting  a,  in  payment  of  an  antecedent  debt     .  205 

As  to,  passing  by  a  bequest  of  goods  and  chattels                   .  .         25^) 

CITIZEN. 

Citizen — As  to  who  are,  of  the  United  States                 ...  9 

As  to  regulating  the  disposition  of  the  property  of,         .                 .  90, 91 

Effect  of  State  insolvept  laws  on  contracts  between,             .  .         157 

CLERK. 

Clerk — When  entries  in  the  docket  by,  are  admissible  as  evidence        •  113 

Right  of  a,  who  is  discharged  before  the  expiration  of  his  time  .         127 

CLIENT. 

Client — As  to  authority  of  attorney  in  receiving  payment  of,  debt  .         15 

What  operates  as  a  discharge  of,  by  solicitors                 .                 .  16 

When  a,  is  entitled  to  require  that  the  papers  shall  be  delivered  up  to 

new  solicitor                  .                 .                 .                 .  .16 

As  to  communications  between  attorney  and,      .                .  .16 

CODICIL. 

Codicil — As  to  a,  to  a  will  appointing  other  trustees  «fe.c.                 .  .        250 

Effect  of  a,  revoking  the  devise  as  to  one  child                 .                 .  251 

As  to  a  limitation  over  by  a,  which  is  void  for  being  in  restraint  of 

marriage  .....         252 

COLLATERAL. 

Collateral — Agreement  to  receive  notes  as,  security                .                .  7,205 

As  to  demand  where  an  obligation  is  to  be  discharged  by,  property  57 
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his  business  .....         13q 
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Whan  a  written  contract  shall  be  neither,  nor  impaired  by  parol  51 

As  to,  of  the  credibility  of  a  witness      ....  110 

As  to,  of  plaintiff's  general  character  in  an  action  of  slander       .  170 

What  not  admissible  to,  a  verdict           ....  248 

What  not  admissible  to,  a  witness                                   .  2.')6 

IMPLICATION. 

Implication  —  General  rule  as  to,  of  warranty         .  .  138,  141 
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IMPLIED  WARRANTY. 

Implied  Warranty — An  action  on  an,  in  the  sale  of  a  negro         .  136 — 14 1 

When  a  warranty  might  be  implied  .  .  .  139 

Against  what  the  law  never  implies  a  warranty     .  .  .         141 

As  to  an,  on  the  demise  of  land  for  a  specific  term  IG'i — 172 

When  as  a  general  rule  there  is  no,  of  the  quality  or  property  of  the 

thing  sold       .....  250 

IMPRISONMENT. 

Imprisonment — As  to  a  sentence  of,  without  affixing  the  date  of  commence- 
ment .....  143 
As  to  trespass  against  an  officer  of  the  navy  for,  of  a  subordinate              240 

INADEQUACY. 

Inadequacy — Rule  as  to  setting  aside  a  sale  for,  of  price  .  .       ^  20 

As  to  avoidance  of  a  contract  for.  of  consideration       .  .  53 

As  to  a  contract  being  set  aside  for  mere,  of  price  .  141.  142 

As  to,  of  price  being  a  good  objection  against  decreeing  a  specific 

performance  .....  142 

INCAPACITY. 

Incapacity — When  evidence  of  absolute,  by  drunkenness  is  admissible  in  an 

indictment  for  murder  .  .  .  ,102 

INCHOATE. 

Inchoate — ,\s  to  an,  right  of  an  unborn  infant  to  take  property  by  descent  151 

INCIDENTS. 

Incidents — As  to  the  maxim  in  law  that  fixtures  partake  of  all  the,  and  pro- 
perties of  the  freehold  .  .  '   .  .121 

INCOMPETENCE. 

Incompetence — When  a  witness  is  incompetent  .  .     12, 13,  254,  255 

As  to,  of  a  witness  to  prove  a  joint  contract  .  .  254 

As  to,  of  a  witness  whose  interest  is  balanced       .  .  .         255 

INDEBITATAS  ASSUMPSIT. 

Indebitatas  Assumpsit — As  to  an  action  of,  by  a  person  who  has  paid  a  note 

without  the  request  of  the  maker  ,  .12 

INDEMNIFY. 

Indemnify — As  to  a  contract  binding  the  parties  to,   all  who  should  assist  in 

the  execution  of  their  business         .  .  53, 55 

.\s  to  a  bond  riven  to,  a  stakeholder  for  giviiiir  ttp  a  bet     .  62 — 64 
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INDEMNITY. 

IwDEMNiTY — ^As  to  taking  a  bond  up,  for  paying  an  illegal  and  void  debt  163,  164 

INDICTABLE. 

Indictable — When  a  false  pretence  is,  .  .  .  i        119 

INDICTMENT. 

Indictment — As  to  a  defective,  not  being  aided  by  a  verdict  .  .  45 

What  a  ground  of  challenge  to  a  juror  on  the  trial  of  an,  for  a  riot  48 

As  to  evidence  of  drunkenness  in  an,  for  murder         .  .  102 

Trial  on  an,  for  hog-steaUng  .  .  .  127,  128 

As  to  the  caption  of  an,  .  .  .  142,  146,  147 

Admissibility  of  numerical   figures   in   an,    to  express   numbers  and 

dates         .....      142,146,147,148 
When  an,  is  bad  for  uncertainty  ....        142 

As  to  convicting  a  man  for  manslaughter  who  is,  for  murder       .  145 

Trial  of  an,  for  the  murder  of  a  slave  .  .  .  143 — 150 

As  to  defects  in,  ....  •         144,  147 

As  to  liability  to  an,  for  battery  .  ,  .  .149 

As  to  an,  for  stealing      .  .  .  •  ♦  172 

INDULGENCE. 

Indulgence — What  necessary  to  make  an  agreement  for,  obligatory  .     36,  37 

INFANCY. 
Infancy — As  to  the  feme  covert  relinquishing  her  right  of  dower  during,       .  94 

INFANT. 

Infant — A  devise  of  property  to  an,  daughter                .                .                .  8x, 
Limitation  of  allowance  for  support  of,         .                 .                 .  127 
Liability  of  an,  husband  for  debt  contracted  by  his  wife  before  mar- 
riage             ......  151 

As  to  an,  widow  being  bound  by  her  contract  for  the  funeral  of  her 

husband                  .                 .                 .                 •                 •  151 
As  to  the  right  of  an  unborn,  to  take  property  by  descent    .                •  151 
As  to  the  validity  of  a  deed  which  takes  effect  by  delivery  and  is  exe- 
cuted by  an,                 .                •                •                •                •  249 

INHERITANCE. 

Inheritance — As  to  the  question  of,  of  property  and  the  law  of  succession  88 

As  to   real  estate  of  a  person  dying  intestate  and  leaving  no  heirs 

capable  of,    .  •  .  •  '  .         10« 
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INJUNCTION. 

Injunction — When  claimants  must  resort  to  an              .                •  .15 

As  to  executions  suspended  by  an,    •               .                 •                 •  151 

Effect  of  the  dissohition  of  an,  on  the  parties       .                 .  .         152 

Right  of  party  to  waive,                  ....  152 

INN-KEEPER. 

Inn-Keeper — What  raises  a  presumption  of  negligence  against,  .         156 

As  to  liability  of,  for  negligence       .                 .                 .  156 

INSANITY. 

Insanity — As  to  the  distinction  in  law  between  the  delusion  of  intoxication 

and  the,  which  it  may  ultimately  produce                    .  150,  152 

When,  is  a  ground  of  dissolving  a  partnership               .                 .  152 

As  to  a  party  indicted  being  entitled  to  acquittal  on  the  ground  of,  152, 156 

Who  are  competent  to  give  evidence  as  to,          .                 .  152,  153 

Trial  of  an  indictment  for  murder  defence,                    .                 -  152,  156 

INSTRUCTIONS  OF  COURT. 

Instructions  of  Court — As  to  error  of  court  in  refusing  instructions  .         142 

A.S  to  manner  and  form  of  to  a  jury  on  a  point  of  law                 .  157 

As  to  mere  abstract  propositions  of  law  being  given  as,  to  jury  .         227 

When  plaintiff  has  no  right  to  complain  of  the,             .                 .  223 

INSTRUMENT. 

Instrument — As  to  admission  of  evidence  of  a  custom  regulating  the  matter 

to  which  an,  reiates  .  .  .  59 
As  to  specialty  debts  being  assets  where,  happens  to  be  .  .  90 
As  to  proof  upon  a  trial  for  forgery  that  the,  is  not  genuine  123,  124 
As  to  an,  which  is  a  mere  evidence  of  consideration  from  which  a  pro- 
mise may  be  implied  ....  132 
When  a  court  of  chancery  may  correct  mistakes  in  an,  .  .  192 
As  to  relief  in  chancery  upon  an,  .  .  .  192 
As  to  sueing  on  an,  executed  by  a  wrong  name  .  .  193 
Effect  of  subsequent,  as  to  the  validity  of  a  will              .                 .  253 

INSURABLE  INTEREST. 

■  INSURABLE  Interest — As  to  the,  of  a  consignee  with  power  to  sell  •         158 

As  to,  of  a  commission  merchant  on  his  expected  commissions      .  158 

INSURANCE. 

Insurance — Wlien  assured  cannot  recover  for  a  total  loss  without  abandon- 
ing to  tlie  underwriters         ....  157 
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Insurance — As  to  a  policy  of,  upon  a  vessel  building  in  one  port  being  con- 
trolled in  its  operation  by  proof  of  usage  in  other  ports  .         157 
As  to  a  policy  of,  in  the  nature  of  a  guarantee                .                .  158 
As  to,  passing  the  title  of  property  insured              .                 .                 .         158 
As  to  insurable  interest  of  a  commission  merchant  in  his  expepted com- 
missions       .                .....         158 

When  an  executrix  might  charge  the  estate  with  the  amount  of  pre- 
miums paid  by  her  for,  ....        159 

INSURANCE  MARINE. 

Insurance  Marine  —As  to  amount  of  underwriters  liability  in  the  case  of 

total  loss  .....  159 

How  the  question  of  total  loss  is  to  be  determined  .  .  159 

As  to  underwriters  being  liable  as  for  a  total  loss  .  -  160 

INTEREST. 

Irterkst — When  a  debtor  may  direct  the  appropriation  to  the  principal  to 

the  execution  of,  •  .  •  10 

When  it  is  error  to  compute  the,  due  on  a  judgment  and  render  judg- 
ment for  the  aggregate  ....        160 

As  to  the  right  of  purchaser  on  the  recisiou  of  sale  to  claim,  .  160 

INTOXICATION. 

Intoxication — When  plea  of,   is  a  good  answer  to  an  action  by  endorsee 

against  endorser  ....         102 

Mere,  no  extenuation  or  excuse  for  crime  .  .  142 

How  the  jury  are  entitled  to  regard  the  fact  that  defendants  were  in  a 

state  of  serious,  when  thoy  committed  the  act  of  killing  144,  149 

As  to  the  discrimination  in  law  between  the  delirium  of,  and  the  in- 
sanity which  it  ultimately  produces  .  .  149,150 

Efioct  of,  as  to  the  conveyance  of  property  •  ;  .         160 

INVENTION 

Invention — As  to  the  necessary  claim  of,  to  support  a  patent  .  ,49 

ISSUE. 

Issue — As  to  a  defect  in  the  declaration  on  the,  of  not  guilty          .                .  46 
Effect  of  the  decision  of  a  court  of  competent  jurisdiction  on  the  facta 

in,                   ......  H3 

As  to  particulars  put  in,  by  the  replication     .                 .                 .  103 

As  to  evidence  of  plaintiff's  general  character  under  the  general,  177 
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JOINT  ACTION. 

Joint  Action — Effect  of  the  failure  of  a,  as  to  any  part                    .                .  55 

As  to  assessment  of  damages  ill  a,  of  trespass                 .                .  239 

JOINT  CONTRACTORS. 

Joint  Contractors — As  to  parties  to  a  contract  becoming,                  .  55,56 

As  to  tiie  makers  of  a  note  being  principals  and,            .                 .  210 
Action  upon  a  joint  contract  q^ainst  two,  one  of  whom  lias  become 

bankrupt      ......  254 

JOINT  DEBTORS. 

Joint  Debtors — When  a  judgment  against  one  of  two,  is  a  bar  to  an  action 

agains,t  the  other  .  .  .  .161 

As  to  a  note  by  one  of  several,  for  a  demand  antecedently  due  161 
When  one  will  be  liable  as  surety  who  appears  as,   on  the  face  of  the 

instrument     ......  216 

"^  JUDGE. 

Judge — As  to  notes  of  evidence  taken  by  the,  in  the  course  of  a  trial              ,  108 

When  the,  is  bound  to  submit  the  case  to  the  jury           .                 .  124 
As  to  the  jurisdiction  of  a  circuit,  in  making  an  order  for  the  discovery 

of  books  papers  &c.                       .                 .                 .                 .  161 
When   the,    must   determine    whether   the  facts   constitute  probable 

cause            .....  190 

As  to  an  error  arising  from  the  misdirection  of  the,         .                 .  194 

JUDGJIENT. 

Judgment — As  to  accord  and  satisfaction  being  pleaded  to  an  action  on  a,     .  2 
Effect  of  an  agreement  not  to  proceed  on  a,  until  the  mortgaged  prop- 
erty is  disposed  of        .                 .                 .                 .                 .8 
Lien  of  solicitor  upon  the  deeds  of  his  cUenl's  estate  for  costs  incurred 

at  the  rendition  of,                 ...                 .  19 
As  to  a,  on  a  defective  information          .                 .                 .                 .45 

When  the  decree  of  a  court  is  binding  upon  the,  of  any  other  court  S3.  87 
As  to  relief  in  equity  against,  at  law                 •                   103,  104,  105,  106,  107 

When  defendant  may  insist  upon  the,  as  a  bar  to  a  second  action  124 
When  a,  will  be  reversed  without  disturbing  the  verdict       .                 .143 

When  an  older,  will  bind  personal  property  sold  under  a  junior  .  161 

As  to  form  necessary  to  a  confession  of                   .                 .  I6l 

What  is  in  fact  a  confession  of                         .                 .                 .  161 

When  property  levied  on  and  wasted  will  be  a  satisfaction  of  the,  i76 

As  to  ground  for  reversinir,  on  the  verdict            .                                 .  194 
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Judgment— As  to  satisfaction  of,  by  accepting  a  note  for  the  amount      .     205—207 

Effect  of  a  discharge  of,  by  the  surety     ....  208 

Effect  of  a  levy  upon  personal  property  sufficient  to  satisfy  the,  .  223 
As  to  a  writ  of  execution  issued  on  a,  more  than  a  year  old  without 

a  scire  facias                  •                 .                  .                 .                 .  224 

Effect  of  a  false  return  of  satisfaction  on  an  execution  as  to  lien  of,  225 

What  no  objection  to  a,          .                .                                .                .  249 

JUDGMENT  CREDITOR. 

Judgment  Creditor — Effect  of  an  agreement  by  a,  who  took  a  mortgage 

as  security,  not  to  proceed  on  the  judgment  &c.       .  .  8 

As  to  lien  of  solicitor  upon  the  deeds  of  his  client's  estate  prevailing 

against  a,  for  costs  .  .  .  .19 

JUDICIAL. 

Judicial — As  to  a,  tribunal  requiring  or  permitting  an  attorney  to  divulge 

confidential  communications       .  .  .  .16 

When  interest  is  due  from,  demand  .  .  .  160 

JURISDICTION. 

Jurisdiction— As  to  the  admiralty  and  maritime,  of  the  courts  of  the  United 

States  .....  3 

As  to,  to  administer  the  assets  of  a  deceased  person  .  .  83 — 92 

Effect  of  thedecisiuu  of  a  court  of  competent,  .  83,  86,  87,  88 

Effect  of  the  decree  of  a  court  having  peculiar  and  exclusive,  .  83 

As  to  the  question  of,  being  alway.s  open         .  .  86,  87 

As  to  considerations  to  be  regarded  in  settling  the  question  of,  .  89 

What  must  be  decided  by  the  local,  ...  90 

As  to  assets  within  the,  of  the  state  or  country  -  92 

As  to  amount  in  controversy  constituting  the  test  of,  .  104 

As  to  original  chancery,  .  .  .  .  .         lOG 

When  the  admiralty,  depends  upon  the  local  law  of  the  State  183 — 184 

Liability    of  an  officer   who  executes  a  process   isssued   by  a  court 

without,  .....  224,22;') 

As  to  the  question  whether  the  common  law  courts  have  any,  of  per- 
sonal wrongs  committed  by  a  superior  officer  of  the  navy  upon 
a  subordinate  while  at  sea  in  the  public  service         .  241 — 24o 

JURORS. 

Jurors — What  a  ground   of  challenge  to,   on  the  trial  of  an  indictment  for 

riot                          .....  48 

What  relationship  is  cause  of  legal  exception  to  a,                 .  48 

Expression  of  opinion  a  good  cause  of  challenge  to,      .                 .  1(31 

As  to  irregularity  or  misconduct  df.                                          .  .         162 
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Jurors — As  to  an  incompetent,  being  inadvertently  sworn  .                 .                 162 

Etiect  of  a  jury  being  discharged  for  illness  of,  .                 .         J93 

As  to  the  right  of  peremptory  challenge  of,  .                 .                 207 

Etiect  of,  being  irregularly  selected                          .  .                  .         248 

JURY. 

Jury — Charge  to,  as  to  evidence  that  prosecutor  was  bound  to  present  35,  36 

Instructions  of  the  court  to  the,  •  •  •  62,  85 

When  a  writing  must  receive  its  construction  from  the  court  and  not 

from  the,  .  •  •  •  .64 

Motion  for  a  new  trial  for  misdirection  of  the,  •  .  P5 

As  to  the  ouestion  of  domicil  before  the,  .  .  .87 

Effect  of  illegal  testimony  being  permitted  to  go  to  the,  without  ob- 
jection        .  .  •  •  •  .109 
As  to    instructions   when  the  whole   question  before  the,  is  one  of 

fact  .....  .         110 

Effect  of  a  cause  having  been  once  tried  and  submitted  to  a,         .  124 

What  is  matter  for  the  consideration  of  the,  .  .  .         142 

What  fact  will  be  ground  for  exception  to  the  verdict  of  the,         .  143 

As  to  declaration  under  oath  of  any  member  of  the,  .  .         162 

What  matter  peculiarly  for  the,  to  decide  .  .  162 

As  to  setting  aside  a  verdict  for  mistake  irregularity  or  misconduct  of,  162 

Directions  to  the,  .....         173 

As  to  misdirection  of  the,  ....  192 

Discharge  of,  for  sudden  illness  of  one  of  them  .  .         193 

As  to  a  remark  of  the  court  calculated  to  prejudice  the  minds  of,  194 

As  to  a  verdict  in  contravention  of  law  from  a  misapprehension  of,     .         194 
When  a  new  trial  nor  a  writ  of  error  cannot  be  granted  after  a  ver- 
dict of  the,  and  judgment  of  acquittal  .  .  .         194 
As  to  the  question  of  malice  being  properly  submitted  to  the,  in  an  ac- 
tion for  slander                     ....  227,  228 

How  court  and,  will  understand  words  .  .         227 

As  to  evidence  to  be  weighed  by  the.  .  ,  ,  228 

KILLING. 

Killing — As  to  determining  whether  an  act  of,  was  or  was  not  murder         144,  149 
As  to  the  act  of,  being  an  outbreak  or  paroxysm  of  disease  .  154 

As  to  evidence  of  the  fact  of,  without  provocation  .  .         154 

LANDLORD. 

Landlord — As  to  statements  made  by  the  wife  to,  on  the  occasion  of  her 

paying  him  rent  .....         130 

As  to  a,  authorizing  bailiffs  to  distrain  for  rent  and  receiving  the  pro- 
ceeds .....  162,  163 

As  to  understanding  that  premises  should  be  put  in  proper  repair  by,  166 
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LANDLORD  AND  TENANT 

Landlord  and  Tenant — As  to  relaxation  of  the  rule  as  to  fixture  in  the  case 

of,  in  favor  of  the  tenant  ....         121 

What  an  implied  condition  in  the  letting  of  a  house  .  162 

Right  of  tenant  if  a  house  be  not  fit  for  habitation  .  .         162 

As  to  distraining  for  rent  ....         162,  163 

Implied  warranty  in  a  demise  of  land  for  a  certain  rent         •  163 — 172 

LARCENY. 

Larceny — As  to  what  constitutes,     .....         128 
When  redeemed  bank  bills  are  the  subject  of,  .  .  172 

An  indictment  for  stealing  money  .  .  .  172,  173 

As  to  a  person  being  guilty  of,  who  finds  a  note  and  appropriates  to 

his  own  use     .....  173 — ]7'> 

LAW  MERCHANT. 

Law  Merchant — As  to  the  general  lien  which  bankers  have  by  the.  on 

the  securities  of  their  customers  .  .  .32 

LEASE. 

Lease — Sale  of  a,  and  goodwill        .  .  .  .  .61 

Where,  are  assets  .....  90 

LEGACIES. 

Legacies — What  to  be  taken  as  a  satisfaction  of  a,  to  a  child  pro  toto  or 

pro  tanto        ......  4 

As  to  a,  by  a  testator  whose  will  was  proved  in  England  to  a  married 

woman  whose  domicil  was  in  Scotland       .                 .                 .  123 
When  a  wife  may  join  her  husband  in  an  action  for  a,  and  the  cause 

of  action  will  survive  to  her         .  •  •  131,  132 

As  to  the  right  of  executor  after  paying  a,  to  compel  legatee  to  refund  176 

Effect  of  a  party  entitled  to  a,  concealing  hi.i  claim  against  executor  176 

As  to  costs  of  suit  where  a,  is  claimed  by  two  legatees  adversely          .  17G 

As  to  a,  given  to  testator's  trustees  as  a  mark'  of  respect                .  250 

Priorities  of  annuities  over,  as  to  real  estate          .                •                .  252 

LEGATEE. 

Legatee — As  to  executor  maintairing  a  bill  to  compel  the,  to  refund  .  176 

Right  of  a  pecuniary,  to  payment  when  devastavit  has  been  comiuitlcd 

by  bankrupt  who  is  executor  and  residuary,        .  .  I7fi 

When  a  limitation  over  to,  in  rcmauider 's  void  .  .  '■!' I 


300 


LESSOR LETTERS    OF    ADMINISTRATION,    ETC. 


LESSOR. 

Lessor — As  to  implied  obligation  of,  of  laud  for  a  certain  rent 
LETTERS  OF  ADMINISTRATION. 


163 


Letters  of  Administration — As  to  authority  to  grant,                 .  .  88 
As  to  courts  taking  notice  of,  granted  out  of  the  State         .  90 
Who  may  maintain  trespass  for  the  seizure  of  goods  of  intestate  be- 
tween the  death  and  the  grant  of  the,          .                .  .  240 


LETTERS  PATENT. 

Letters  Patent — What  the  subject  of,  . 

LETTING. 

Letting — Wliatan  implied  condition  in  the,  of  a  house 

'\s  to  the,  of  a  house  and  furniture  .  .  . 

Implied  warranty  in,  a  carriage  .  ;  , 

Obligation  imposed  on  a  a  party,  for  hire       .  .  . 

As  to  the,  of  goods  and  chattels 

4s  to  a  mixed  contract  of,  goods,  chattels,  and  house     . 

As  to  the  purposes  contemplated  by  the  lessee  at  the  time  of  the, 

LEVY. 

Levy — Effect  of  a,  of  an  execution  on  property  oxempt  from  execution 
As  to  a,  on  the  property  of  a  third  person 
When  a,  is  prima  facie  satisfaction  of  the  execution 
When  a,  changes  the  tide  and  discharges  the  defendant 
What  the  law  will  presume  where  a,  has  been  made 
Effect  if  an  officer,  on  sufficient  property  and  waste  it 
I       As  to  a,  on  sufficient  property  to  satisfy  the  judgment 
As  to  a  sale  of  other  property  than  that  embraced  in  the, 
Liability  of  an  officer  who,  on  property  and  neglects  to  sell 

LEX  FORI. 

Lex  Fori — When  the,  must  govern 

LEX  LOCL 

Lex  Loci — As  to  contracts  being  governed  by  the, 

LIBEL. 


10 


162 
16S 
163 
168 
168 
169 
171 


113 
113 
113 
176 
176 
176 
223 
224 
244— 24r, 


90 


177 


Libel — Effect  of  publishing  a,  second  hand  and  giving  the  author's  name     .         177 
As  to  evidence  of  plaintiff's  general  bad  character  being  admissible  in 

an  action  for,  nndei- the  •'Piiprul  issue  .  .  177 — 18.-. 


LIBERUM    TENEMENTUM — LICENSE — LIEN.  301 

LIBERUM  TENEMENTUM. 

LiBKRUM  Tenementum — Pleas  of  not  guilty  and,  to  trespass  for  breaking  the 

plaintiff's  close  .....         198 

LICENSE. 
License — When  a,  is  not  void  for  misdescription  .  .  I9l 

LIEN. 

Lien— As  to,  of  an  attorney  for  general  balance  upon  note  deposited  with  him 
for  collection  .  .  •  • 

When  client's  note  for  amount  of  balance  does  not  discharge  the. 
As  to  attorney's,  in  equity  on  his  client's  papers    . 
As  to,  of  attorney  at  common  law  upon  the  judgment  his  client  may 

recover         .  .  .  -  ■ 

As  to  discharge  of  attorney's,         .  .  •  ■ 

When  a,  is  discharged  by  taking  security  payable  at  a  distant  day 
As  to  a  vendor  losing  his,  by  taking  a  promissory  note 
As  to  revival  of,  by  the  dishonor  of  note 
As  to  a  vendor's  waving  his,  on  estate  sold     .  . 

As  to  such  a,  as  exists  in  England 

As  to  a,  upon  the  general  principle  familiar  to  the  common  law 
As  to  the,  of  captain  of  a  ship  for  his  wages 
Extent  of  attorney's,  on  the  papers  of  a  bankrupt 
When  the  court  will  order  an  attorney  to  deliver  deeds  &c.  on  satis- 
faction of  his,  .  •  •  •  .18 
As  to,  of  attorney  upon  his  client's  money  before  it  came  to  his  posses- 
sion              ...                .                 .                .  19 

When  a  banker  has  a  general,  upon  all  securities  in  his  hands      .  19 

Extent  of  a  solicitor's,  upon  the  deeds  of  his  client's  estate  .  19 

When  a  widow  takes  her  dower  interest  subject  to  the,  of  Assurance 

Society         .  .  .  •  •  .93 

As  to  a  discharge  of  the,  of  a  judgment        .  .  .  101 

When  a,  cannot  arise  .  .  .  •  •         l^-^ 

When  the,  of  a  creditor  in  title  deed  may  be  assigned  183 

As  to,  of  brokers  for  general  balance  upon  a  cargo  consigned  to  them         183 
As  to,  of  two  persons  on  the  same  property  .  •  •         183 

Jurisdiction  as  to  a,  for  supplies  to  a  domestic  vessel     .  •  183 

How  questions  of,  upon  a  foreign  vessel  are  governed  184 

As  to,  of  attorney  at  law  on  money  which  he  has  collected  184 — 190 

As  to,  of  partnership  claims  \vhere  the  interest  of  a  partner  is  sold         .         204 
As  to  a  solicitor's,  after  the  death  of  his  client  on  a  fund  whicii  he  Iuih 

recovered     .  .  .  •  .        2'M 

How  vendor's  equitable,  for  purchase  money  siiould  be  discharged  217 


IG 

Ifi. 

19 

17 

ly 

17 

,18 

17, 

18, 

,19 
17 
17 

17 
17 

18 
18 

18 
IS 

302  LIMITATIONS LOAN LOCALITY LOST MACHINES,    ETC. 


LIMITATIONS. 

Limitations — What  will  take  a  claim  out  of  the  Statute  of,  .  .         204 

When,  over  bj  the  codicil  is  void  .  .  .  252 

LOAN. 

Loan- — As  to  the  question  whether  a  transaction  is  a  gift  or  a  mere,  .         125 

When  one  partner  cannot  charge  the  others  with  a,      .  .  202 

As  to  a  deed  of  trust  given  to  secure  a,  .  .  .        251 

LOCALITY. 

Locality — As  to  the  situs  or,  of  personal  property  .  .  89 

As  to  choses  in  action  passing  by  a  bequest  of  goods  and  chattels  in  a 

particular,  .  .  .  .  .    •    250 

LOST. 

Lost — An  action  of  assumpsit  on  a,  note  .  .  .  110,111 

As  to  evidence  of  the  facts  concerning  a,  execution       .  .  113 

What  a  witness  may  use  to  refresh  his  memory  in  giving  testimony  of 

the  contents  of  a,  writing  ....         113 

When  interest  is  due  on  amount  of  damages  for  property,  by  common 

carrier  .  .  .  .  .  .60 

Liability  of  pawnee  where  a  pawn  is,  or  destroyed       .  .  204 

Responsibility  of  a  party  where  a  debt  is,  by  his  delay  -  •         247 

MACHINES. 

Machines — When,  pass  by  a  conveyance  of  land  «  .  .         119 

'Vhen  only  a,  is  patentable  ....  204 

MAGISTRATE. 

Magistrate — As  to  the  right  of  a,  to  reject  bail  .  .  .20 

Duty  of,  to  give  a  prisoner  opportunity  to  speak  in  his  own  defence  51 

MAIL. 

Mail — Responsibility  of  bailees  for  money  lost  in  attempting  to  transmit  it 

by  the  public,  .  .  20 

MAINTENANCE. 

MAn-TENANCE— To  whaf  the  allowance  for,  of  infints  must  be  limited  .         127 

When  an  aiiiiiiity  in  trust  must  he  applied  for.  of  children  .  201 

As  to  a  bequest  to  a  daughter  for  her,  and  support  .  .         252 


MALICE MALICIOUS — MALICIOUS    PROSECUTION,  ETC.  303 

MALICE. 

Malice — As  to  intoxication  being  a  circumstance  for  the  consideration  of 

tjje  jury  upon  the  question  of,     .                 ,                 .  14o 

As  to,  being  the  gist  of  an  action  for  slander  .  .  22G 
What  is  evidence  of,  ...  .  226, 229 
From  what  the  law  presumes,         ....        226,  227 

Right  of  defendant  in  an  action  for  slander  to  rebut  the  presumption  of,  2i7 
As  to  the  question  of,  being  submitted  to  the  jury          .                 ,         227,  229 

As  to  words  spoken  where  there  is,  and  intention  to  defame  227 

As  to  presumption  of,  where  words  spoken  are  false    .  2-2S 

As  to  what  constitutes,            ....  228 

MALICIOUS. 

Malicious — When  either  may  give  evidence  to  prove  or  disprove  a,  motive  66 

As  to,  intent  of  words  spoken                ....  220 

MALICIOUS  PROSECUTION. 

Malicious  Prosecution — As  to  an  action  for  indicting  maliciously                .  190 
As  to  evidence  under  the  general  issue  in  an  action  for  damages  for  a,  190, 191 

MANSLAUGHTER. 

Manslaughter — As  to  the  verdict  of  a  jury  finding  prisoner  guilty  of,         .  143 

As  to  one  indicted  for  murder  being  convicted  of,         .                 .  14r> 

MARINE  INSURANCE.  * 

Marine  Insurance — By  what  the  question  of  total  losTs  is  to  be  determined  159 

MARINER. 

Mariner — Right  of  a  mariner  discharged  after  the  articles  signed                 .  191 

MARITIME  JURISDICTION. 

Maritime  Jurisdiction— As  to  the,  of  the  Court  of  the  United  States  3 

MARITLME  LAW. 

Maritime  Law— As  to  the  general,  governing  the  Courts  of  the  U.  States  3 

MARRIAGE 

Marriage— As  to  the  proof  of,  in  a  charge  of  bigamy                    •                <  3.5 

When  a  court  of  equity  will  give  effect  to  proposals  to.  .  jO" 
Effect  of  a  deed  of;  settlement  made  before,         •                 •                 .124 

As  to  gift  of  mourning  rings  by  third  persons  to  tiic  wife  after,    •  12r> 

How  gift  after,  by  third  persons  may  be  made  to  the  wife    .  1~'' 
As  to  conveyances  of  real   estate  made  after,  to  vest  th<:  title  in  the 
wife               .                  •                                                      ■                  ■ 


30.4  MARRIAGE    ARTICLES— MARRIAGE  LICENCE,  ETC. 

Marriage— Liability  of  an  infant  husband  for  debts  contracted  by  his  wife 

before,  ......  151 

Effect  of  a  settlement  made  by  a  female  on  the  eve  of,  while  she  is 

under  twenty-one  years  of  age  .  .  .  191 

When  a,  licence  is  not  void  by  misdescription      .  .  .  191 

As  to,  of  a  minor  without  the  parent's  consent  .  .  192 

Effect  of  a  settlement  by  a  father  on  his  daughter  on  her,    .  .  223 

As  to  a  limitation  in  a  codicil  in  restraint  of,  .  .  258 

MARRIAGE  ARTICLES. 

Makriage  Articles — Effect  given  to,  by  a  Court  of  Equity  .  .         107 

MARRIAGE  LICENCE. 

Marriage  Licence — As  to  a,  under  which  marriage  has  been  solemnized 

and  one  of  the  parties  described  by  a  wrong  name     .  ,       -191 

MARRIAGE  SETTLEMENT. 

Marriage  Settlement — EiTect  of  a  deed  of,  made  before  marriage  .        124 

MARSHAL. 

Marshal — As  to  what  a,  is  authorized  by  law  to  receive  in  discharge  of  an 

execution     ......        191 

•  MASTER  OF  VESSEL. 

Master  of  Vessel — Authority  of,  to  bind  the  owner  in  a  contract  of  affreight- 
ment ......  5 

As  to  the  responsibility  of  owners  for  damages  committed  by,      .  65 

Implied  authority  of,  to  borrow  money  for  the  use  of  the  ship  191, 192 

As  to  the  right  of  otficers  to  punish  seamen  when  the,  is  on  board       221,222 
As  to  the  right  of,   in  cases  of  salvage  to  bind  tlie  interest  of  his  em- 
ployers        ......         223 

MEMORANDUM. 

Memorandum — When  a  witness  may  adopt  the  contents  of  a,  as  liis  testimony       108 
As  to  a,  of  attestation  to  a  will      ....  253, 254 

MERCANTILE. 

Mercantile — As  to  the  doctrine  of  nudum  pactum  applying  to,  contracts    .  43 

MINORS. 

•Minors — When  a,  has  control  over  his  own  actions         .  :  •         151 

When,  may  marry  without  the  consent  of  their  parents  .  19* 


MISDIRECTION M18KOMER MISREPRESENTATIONS,  ETC.  305 

MISDIRECTION. 

MisDiRECTio!* — As  to  a  new  trial  for,  .  .  .  48,  49,  85 

What  held  no,  .....  192 

As  to  an  error  arising  from  the,  of  the  judge         .  .  .        194 

MISNOMER. 

Misnomer — As  to  a  plea  of,  by  one  sued  in  his  assumed  name        .  .        193 

MISREPRESENTATION. 

Misrepresentation — As  to,  of  an  agent        .  .  .  .6 

When  equity  will  set  aside  a  sale  at  auction  for,  .  .  20 

When,  by  contracting  party  do  not  in  contemplation  of  law  constitute 

fraud  .  .  .  .  ,  57 

As  to  one  being  induced  to  give  a  receipt  for  money  by,  .  109 

MISTAKE. 

Mistake — As  to  contempetency  of  witnesses  to  prove,  of  jurors,  .         162 

'  As  to  a  Court  of  Chancery  correcting,  in  instruments  of  writing  '  192 

As  to  a  verdict  being  set  aside  for,  of  the  jury      .  .  .         248 

MORTGAGE. 

Mortgage — As  to  a,  taken  by  a  judgment  creditor  as  security       .                .  8 
Right  of  a  wife  who  executes  with  her  husband  a,  and  releases  her 

right  of  dower  .  .  .  .92 

As  to  the  rights  of  mortgagee  in  a,  of  property  to  secure  purchase 

money           .                .                .                ...  93 

As  to  evidence  that  a  bill  of  sale  was  intended  as  a,      .                .  112 

As  to  a  gift  of  land,  for  the  purchase  money        .                .                .  125 

Effect  of  a  trustee  joining  his  co-trustee  in  proving  a,  deed                 .  247 

MORTGAGt£. 

Mortgagee — As  to  the  rights  of,  being  paramount  in  equity  to  dower  right 

of  purchaser's  wife       .  .  .  .93 

MOTION. 

Motion — When  a,  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence cannot  be  sustained  .  .  .110 
As  to,  to  quash  venire  facias            .                 ■  143 
When  a  verdict  will  not  be  set  aside  upon,  of  the  losing  party            .         248 
As  to,  for  probate  of  a  will                                                                       2o0,  2.''>3 

MURDER. 

Murder — As  to  evidence  of  drunkenness  m  an  indictment  for,  102 

3 


306  NAME NEW    TRIAL NOLLE    PpoSEQCI,  ETC. 

Murder— As  to  rules  of  the  common  law  upon  the  subject  of,  .                142 

As  to  an  indictment  for,         ....  143 — 150 

Trial  of  an  indictment  for,  plea  insanity                        .  .         152 — 156 

As  to  ground  for  new  trial  upon  a  conviction  for,                .  .         194 

NAME. 

Name — As  to  a  written  promise  executed  by  a  wrong,     .  .  .         193 

NEW  TRIAL. 

New  Trial — Motion  for  and  grounds  of,         .  <  .  .  13 — 15 

As  to  a  motion  for  a,  for  misdirection  .  .  .      48,  49,  85 

When  a,  will  aot  be  granted  in  consequence  of  the  admission  of  ille- 
gal testimony  .....         109 

When  a  motion  for,  on  the  ground  of  newly  discovered  evidence  can- 
not be  sustained  .  .  .  .  .    .     110 

As  to  a,  being  granted  because  the  law  was  not  correctly  interpreted         123 
When  the  court  will  set  aside  the  verdict  and  grant  a,  .  .         124 

When  a,  will  be  granted  on  the  ground  of  newly  discovered  evidence         193 
As  to  granting  a,  on  the  ground  of  surprise  .  .  .         194 

What  not  good  ground  for  a,  upon  a  conviction  for  murder        .  194 

When  neither  a,  nor  writ  of  error  can  be  granted  the  State  .         194 

As  to  granting,  to  enable  plaintiff  to  recover  vindictive  damages  227.  230 

NOLLE  PROSEGIUL 

Nolle  Prosequi — Right  of  a  District  Attorney  to  enter,  at  his  discretion     .        198 

NON-SUIT. 

Non-Suit — As  to  grounds  for  a,         .  .  .  .  .13 

As  to  authority  of  the  court  to,  a  plaintiff      .  .  .         198, 199 

When  the  court  will  direct  the  plaintiff  to  become,  .  .        216 

NOTARY. 

Notary — As  to  liability  of  a  bank  for  neglect  of,  to  give  notice     .  .   24 — 31 

NOTE. 

Note — As  to  authority  of  an  agent  to  give,       .  .  .  .  7 

As  to  an  agreement  under  seal  by  the  holder  of  a,  net  to  sue  for  a 

limited  time  .....  7 

As  to  recovery  by  a  person  who  pays  a,  without  the  request  of  the 

maker  .  .  .  .  ,  .12 

As  to,  left  with  attorney  to  be  delivered  in  payment  of  a  debt      .  12,  13 

As  to  the  right  of  a  holder  of  a  promissory,  to  proceed  by  attachment 

against  endorser  previous  to  maturity         .  .  'M 


NOTE,    ENDORSEMENT    OF PARENT    AND    CHILD.  307 

NoTX — As  to  a  State  being  payee  of  a  promissory,  .  .  36 

Effect  of  time  being  given  to  drawer  of,  without  the  assent  of  the  en- 
dorsers ■  .  .  .  .  37—3!) 

As  to  at  made  upon  a  gaming  consideration  .  .  .         125 

As  to  a  promise  to  pay  a  debt  if  another  will  take  debtor's,  .  127 

Effect  of  one  of  several  partners  giving  a,  for  a  demand  antecedently 

due  .  .  .  .  .  .161 

As  to  the  guilt  of  a  person  who  finds  a  lost,  and  appropriates  it  to 

his  own  use  ....  173 — 175 

Indictment  for  stealing  a,  ....         174 — 175 

What  sufficient  notice  to  endorser  of  the  dishonor  of  a,  .         199 

Effect  of  notice  to  one  partner  of  the  non-payment  of  a,  endorsed  by 

the  firm  .  .  .  .  .  .199 

When  notice  to  a  surviving  partner  of  the  non-payment  of  a,  will  bind 

the  estate  of  a  deceased  partner  .  .  .       199 — 20(» 

As  to  the  right  of  a  party  who  guarantees  the  payment  of  a,  to  no- 
tice .  .  .  .  .  .200 

When  the  sureties  on  a,  are  discharged  by  neglect  of  holder         .  208 

When  the  surety  on  a,  may  compel  the  holder  to  present  it  for  pay- 
ment ......         208 

Effect  of  a  creditor  who  holds  a,  failing  after  the  death  of  the  principal 

to  present  it  to  the  administrator  .  .  .       208 — ^215 

Prima  facie  import  of  a  blank  endorsement  on  a,  not  negotiable  .         215 

Doctrine  aiiplicable  to  the  endorsement  of  a,  payable  on  demand  215 

As  to  the  diligence  required  of  the  holder  of  a,  payable  on  demand      .         21ti 
Liability  of  one  who  signed  a  joint,  as  surety  .  21() 

As  to  two  being  sued  jointly  in  assumpsit  on  a,     .  .         2Ui 

As  to  an  endorsement  of  payment  upon  a,      .  .  .  216 

When  payment  should  be  made  when  a,  falls  due  on  Sunday  ,         232 

Right  of  first  endorser  on  an  accommodation,  who  has  paid  it      .  23;{ 

As  to  the,  of  a  third  person  received  from  a  debtor  as  collateral  secu- 
rity ....  .         247 

NOTE,  ENDORSEMENT  OF. 

Note,  Endorsement  of — Prima  facie  import  of  a  blank,  not  negotiable  215 

As  to  the  doctrine  applicable  to,  payable  on  demand     .  .  215 

PARENT  AND  CHILD. 

Parent  and  Child — As  to  voluntary  conveyances  by,  to  a,  .  .  4 

As  to  the  rule  that  a  child  within  the  age  of  nurture  cannot  be  sepa- 
rated from  its  mother  by  order  of  removal  .  .  201 

PARTNERS 

Partners — As  to  bocomi])^  a,  bv  .lii^iiinjr  a  ronfrart  with  others  53,  55,  56 


308  PARTNERSHIP. 

Partners — As  U-,  lands  conveyed  by,  being  subject  to  the  dower  of  the  widow 

of  a  deceased,  ....  94 — 101 

When  the  admis.sions  of  a,  are  evidence  against  his  co-partner  .         110 

As  to  a  note  by  one  of  several,  for  a  demand  antecedently  due       .  161 

Effect  of  an  acceptance  in  the  name  of  a  firm  by  a,  competent  to  bind 

the  firm        .  .  .  .  .  .198 

As  to  a  notice  to  one,  of  the  non-payment  of  a  note  endorsed  by  the 

firm       ......  199 

Effect  of  notice  to  a  surviving,  as  to  the  estate  of  the  deceased,  199,  200 

As  to  articles  of  partnership  regulating  the  rights  and  powers  of  the,      .        202 
When  articles  of  partnership  may  be  altered  by  the  conduct  of  the,  202 

As  to  the  implied  authority  of  a,  to  bind  his  co-partners  for  the  repay- 
ment of  money  •  .  .  .  .         202 

Effect  of  a,  breaking  off  the  partnership  with  an  unfair  design  203 

As  to  the  authority  of  one  of  two  attorneys  in  partnership  to  bind  his, 

by  a  note  in  the  name  of  the  firm  .  .  .       .  203 

As  to  the  interest  of  one,  being  sold  on  ex€Cution  at  law  for  his  sepa- 
rate debt  .  .  .  .  203,  204 

As  to  making  one  who  was  a,  when  the  action  accrued  a  competent 

witness         .....  255 

PARTNERSHIP. 

Partnership — Effect  of  the  retirement  of  one  of  two  solicitors  m,  as  to  their 

client            •                  .                  .                 .                 .                 .  IG 

As  to  intention  of  parties  relative  to  forming  a,               .                 .  56 
As  to  the  right  of  dower  of  the  widow  of  a  deceased  partaer  to  lemds 

conveyed  by  a  mercantile,                                                             94 — 101 
As  to  admission  of  a  partner  previous  to  dissolution  of  the,                   .  110 
When  insanity  is  a  ground  for  dissolving  a,                     .                 .  152 
When  a  member  of  a,  will  be  bound  by  the  acts  of  an  agent  who  ex- 
ceeds his  authority       .....  202 

As  to  admissions  made  after  the  dissolution  of  a,  202 

As  to  articles  of,  regulating  the  rights  and  powers  of  the  partners         .  202 

As  to  implied  authority  of  a  partner  to  bind  the,  for  money  borrowed  202 

In  what  cases  equity  often  declares,  utterly  void                   .                 .  203 

Effect  as  to  the  liability  of  co-partners  where  one  breaks  off  from  the,  203 
Liability  of  one  who  quits  the,  that  he  may  make  a  profit  to  his  own 

advantage     ......  203 

As  to  implied  authority  of  one  of  two  attorneys  in,  to  bind  his  partner 

by  a  note  in  the  name  of  the  firm  .  .  .  203 
As  to.  accounts  where  the  interest  of  one  partner  is  sold  on  execution  203,  204 
As  to  seizure  of,  property  by  sheriff  where  the  interest  of  one  partner 

is  sold  .         .                                   ...  -204 
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PATENT. 

Patent — As  to  what  must  be  claimed  to  support  a,        .  :  .49 

When  a,  is  rendered  ineffectual      ....  49 

When  only  a  machine  is  patentable         ....        204 

PATENTEE. 

Patentee — Effect  of  the  specification  seeking  to  cover  more  than  the,  is 

strictly  entitled  to         .  .  .  .  .49 

PAWN. 

Pawn — As  to  liabilty  where  a,  is  lost  or  destroyed  .  .  .        204 

As  to  a  special  contract  that  the,  shall  be  the  only  security  for  tlie 

debt      ......  204 

PAWNEE. 

Pawnee — Right  of,  where  the  pawn  is  lost  without  his  fault  .  .        204 

Liability  of,  for  refusing  to  deliver  the  pawn  when  the  amount  is  ten- 
dered ......         204 

PAWNER 

Pawner — .\s  to  the,  of  a  chattel  retaining  his  property  in  it  .  .        204 

PAWNBROKER. 

Pawnbroker — As  to  the  rights  of,  in  property  pawned   .  .  .        204 

PAYEE. 

Payee — As  to  a  State  being,  of  a  promissory  note  .  .  Sfi 

Effect  of  the,  of  a  joint  and  several  sealed  note    signing  and  sealing  it 

as  one  of  the  obligors  .  .  •  .         IH 

PAYMENT. 

Payment — Rule  as  to,  of  a  less  sum  after  a  debt  becomes  due  being  pleaded 

in  satisfaction  .  ■  ...  2 

As  to  an  accepted  draft  for  the,  of  money  on  a  contingency  that  may 

never  happen        .  ....  3 

When  a  debtor  may  appropriate,  to  whatever  debt  he  pleases      .  10 

As  to  the  right  of  debtor  to  direct  a  partial,  to  the  principal  in  rxrlusion 

of  the  interest  •  .  .10 

As  to  what  claim  the  court  will  apply,  to  extinguish  .  10 
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PEREMPTORY  CHALLENGE. 

Peremptory  Challenge — Where  the  right  of  a  defendant  to  a,  of  jurors 

to  the  number  of  twenty  exists     ....         207 

PERJURY. 

Perjury — As  to  a  court  of  equity  affording  relief  against  a  judgment  at  law 

when,  has  been  committed  .  .  . .  .         105 

*  PRINCIPAL  AND  SURETY. 

Principal  and  Surety — Effect  of  a  judgment  being  paid  by  surety              .  208 
As  to  rights  of  creditor  against  a  surety  if  he  remain  passive         .  208 
When  surety  is  discharged  by  failure  of  presentment  by  the  creditor  208 
When  surety  on  a  not<)  may  compel  the  presentment  of  it  to  adminis- 
trator of  principal         .....  208 

PRISONER. 

Prisoner — As  to   sentence  of    court  upon  conviction  of  the,  being  pro- 
nounced in,  absence     ....  143,  150 
When  jury  are  authorized  in  finding,  insane                   .                 .  156 

PRIVILEGED  COMMUNICATIONS. 

Privileged  Commbnications — What  held  to  be,  .  .  .         215 

RECEIPT. 

Receipt — As  to  attorney's,  for  bank  note  in  payment  of  his  client's  debt  15 

As  to  a,  for  money  being  conclusive  evidence  against  the  person  giving 

it  .  .  .  .  .  .109 

Effect  of,  given  as  for  so  much  money  in  full  of  debt  and  interest  for 

amount  of  judgment  .  .  .  205,  206 

How,  are  to  be  expounded  ....  207 

RECEIVE  K  OF  PUBLIC  MONEYS. 

Receiver  of  Public  Moneys — As  to  the  felonious  taking  and  carrying  away 

the  public  money  in  the  custody  of,  .  .  222 

RECORD. 

Record — When  the,  cannot  be  amended  .  •  .9 

As  to  a,  being  intended  to  preserve  evidence  aAer  the  witnesses  are 

dead  .  .  .,,  ,.  .  .  .35 
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Record — As  to  a,  being  endorsed  as  a  remanet        ...  64 

As  to  notes  of  evideune  taken  by  the  judge  being  part  of  the,               .  108 

Effect  of  the,  showing  that  the  jury  were  summoned  by  deputy  Sheriff  142 

As  to  the  whole  evidence  being  shown  in  the,                 .                 .  '>27 

As  to  the,  giving  the  names  of  the  individuals  composing  the  jury        .  5i48 

REGISTER. 

Register — As  to  the  production  of  the  parish,  as  evidence  of  a  marriage      .  35 

RELEASE. 

Release — As  to  a  covenant  in  the  nature  of  a,  ,  .  .7 

When  a  covenant  would  liave  the  effect  of  a,                 .                 .  8 

When  securities  are,  by  neglect  to  appropriate  funds             .                 .  >^2 
As  to  the  right  of  a  wife  to  redeem  after  having  executed  with  her 

husband  and,  her  right  of  dower  .  .  .92 

When  surety  will  be,  by  agreement  of  the  creditor        .                 .  208 

Effect  of  a,  to  one  obligor                       ....  210 
As  to  the  necessary  evidence  to,  one  party  to  a  contract  on  the  ground 

of  the  failure  of  the  other  to  perform            .                 .                 .  222 

As  to,  of  surety  by  creditor  changing  the  terms  of  the  contract      .  233 

When  defendant  cannot  by,  make  a  person  a  competent  witness          .  255 

RELINaUISHMENT. 

Relinquishment — As  to  a  mere,  of  actual  residence  being  an  abandonment 

ofdomicil                       .                 .                 •                .                 .So 
As  to  an  infant /erne  covert  being  estopped  by,  of  dower  during  co- 
verture                   .                 .                .                •                .  94,95 
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RESCINDING. 
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Replevin — As  to  what  is  not  evidence  in  an  action  of^ 

Against  whom,  will  not  lie  ....  222 

As  to  property  levied  on  by  sheriff  being  taken  from  him  by  writ  of,  225 
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Rescinding — When  a  party  may,  a  contract  for  fraud 

When  a  suppressio  veri  will  not  invalidate  a  sale  nor  enable  the  jiur- 

chaser  to,  it  .  •  •  •         127 

RESIDENCE. 

Residence — As  to  notice  to  a  creditor  whose,  is  unknown  .  •  34 

As  to  a  relinquishment  of  actual,  .  '^■^ 
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REVOCATION. 

Hevocation — What  not  sufficient  evidence  of  intention  to,  a  will 
Effect  of  the,  of  a  devise  to  one  child 
As  to  a  will  being  affected  by  any  tiling  short  of  express, 
As  to  an  implied,  of  a  will 
When  a  second  will  operates  as  a,  of  the  first 

ROADS 


251 
251 
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253 
254 


Roads — As  to  the  power  of  commissioners  of  highways  to  borrow  money  for 

the  repair  of,  .  .  •  •  .49 

When  commissioners  are  not  bound  to  repair,  or  bridges  .  50 
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Sale — When  a,  will  be  set  aside  on  the  ground  of  fraud 

Effect  of  an  oral  contract  for  the,  of  land 

As  to  a  contract  for  the,  of  a  lease  and  good  will  of  a  bakery 

As  to  the  validity  of  a,  of  chattels 
1^  As  to  goods  delivered  for,  or  return 

As  to  the  principle  of  caveat  emptor  applying  to  a  guardian's, 

When  a  suppressio  reri  will  not  invahdate  a, 

As  to,  of  the  interest  of  one  partner  on  execution 

As  to  the  right  of  a  purchaser  at  a,  of  a  partner's  interest 

When  a  vendor  has  a  right  to  treat  a,  as  void 

As  to  a  purchaser  at  an  auction,  being  compelled  to  accept  an  encum 
bered  title     ..... 

When  a,  passes  no  title  .... 

As  to  irregularities  of  a  sheriff  in  conducting  a, 

When  a  party  cannot  complain  of  a.  made  by  a  sheriff 

As  to  the  title  acquired  by  a  purchaser  at  a  tax, 
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Salvage — As  to  the  right  of  the  master  of  a  salving  vessel  to  bind  the  interest 

of  his  owners  •  •  .  .  .         223 

SATISFACTION. 

Satisfaction — When  defendant  may  plead  the  dehvery  of  the  goods  in,  of 

the  demand  .  .  .  .  •1,2 

When  accord  and,  cannot  be  pleaded  ...  2 

What  to  be  taken  as  a,  of  a  legacy  to  a  child         .  .  .4 

When  a  creditor  may  apply  payment  to  the,  of  whatever  demand  he 

pleases  .  .  .  .  .  .10 

As  to  the,  of  a  debt  against  two  estates  ...  65 

What  a|?ri»«rtyacie,  of  an  execution  ,  .  .113 
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Satisfaction — How  presumption  of,  may  be  rebutted           .                 .  113 
As  to  gift  by  a  husband  to  his  wife  being   good  against  the  rights  of 

creditors  to  taiie  in,  of  their  debts         .                 .                 .  126 

Effect  of  a  judgment  without,  against  one  of  two  joint  debtors             .  161 

What  a,  to  a  judgment                     ....  176 

As  to,  of  judgments  by  a  receipt  for  money           .                 .                 .  205 

Ab  to  entering,  upon  judgments                      .                .               ;  206 

As  to  notes  taken  in  Heu  of,  of  judgments            .                .                •  207 

When  the  law  will  not  permit  further,             .                 .                 .  2]0 

When  a  claim  must  be  presumed  to  be  satisfied     .                 .                 .  223 

As  to  what  will  not  exclude  the  presumption  of,             .                 ,  223 

When  a  levy  is  a,  of  judgment                ....  223 

Effect  ofthe  return  of,  upon  an  execution                     .                .  225 

SCIRE  FACIAS. 

Scire  Facias — When  bail  is  not  precluded  from  availing  himself  of  discharge 

on  the,  ......  20 

When  it  is  not  necessary  to  sue  out  a,  .  .  .139 

When  a  writ  issued  on  a  judgment  without  a,  is  voidable               .  224 

SEAL. 

Seal — Effect  of  an  agreement  under,  not  to  sue  for  a  limited  time                  .  7 

As  to  an  agreement  of  parties  under,              ...  8 

SEAWORTHY. 

4 

Seaworthy — Duty  of  common  carriers  to  provide  boats  which  shall  be  safe 

and,                       .                 .                .                .                •  21 

As  to  expenses  to  render  a  damaged  vessel,  for  the  voyage                  .  160 

SECURITY. 

Skci7Rity — As  to  an  agreement  to  give  notes  as  collateral,               •                 •  7 

As  to  an  agreement  where  a  judgment  creditor  takes  a  mortgage  as,  8 

When  the  court  will  apply  payment  to  the  claim  for  which  there  is  no,  10 

When  taking,  destroys  lien  on  property         .                                  •  • ' 

As  to  the  general  lien  of  banker  upon,  in  his  hands                                 •  I!l,3'2 

As  to  delay  to  sue  a  note  without  taking  any  hew,                        .  36,37 
Effect  of  a  written  contract  adopted  by  the  parties  for  the,  of  tlicir 
rights            .,.••• 

When,  are  released  by  neglect  of  bank  to  appropriate  funds          .  82 
As  to  title  deposited  with  creditor  as,                     .                •                .183 

Effect  of  a  special  contract  to  take  a  pawn  as,  for  a  debt  '-'•••> 

When  acceptance  of  negotiable,  is  to  be  deemed  payment  .                .  'i05 
As  to  whether  a  note  be  accepted  as  payment  or  as  additional,     .         20.'),  2<)6 

As  to  a  pledge  in  the  hands  of  a  creditor  as,            .                 •                 •  '-^4 

As  to  *he  note  of  a  third  person  received  by  a  party  an  collateral.  U'-iA 
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SEIZURE. 

Seizure — As  to,  of  goods  in   one   State  by  an  administrator   appointed  in 

another         .  .  .  •  .  90 

As  to,  of  partnership  property  by  sheriff  under  execution  against  one  204 

When  an  administrator  may  maintain  trespass  for  the,  of  goods  of  In- 
testate .....         240,246 
When  an  execution  will  afford  no  justification  to  an  officer,  property 

under  it  .  .  .  .  .         244 

SENTENCE. 

Sentence — As  to  principles  applicable  to,  of  foreign  courts           -  .           83 

As  to,  of  ecclesiastical  courts  in  the  probate  of  wills       .                 .  87 

As  to  a,  of  imprisonment  without  fixing  the  date  ofits  commencement  143 — 150 

As  to,  in  the  absence  of  the  prisoner             .                 .                 .  143 — 150 

As  to  a  motion  in  arrest  of,                      .                 .  •    •    144 

SET  OFF. 

Set  Off — When  no  debt  due  from  the  husband  can  be,  against  the  claim  of 

the  wife  .  .  .  .130 

SHERIFF. 

Sheriff — Effect  of,  accepting  bank  notes  in  payment  of  an  execution  112 

As  to  a  levy  on  property  exempt  from  execution  .  .113 

As  to  an  action  against  a,  for  falsely  returning  an  execution  nulla  bona         113 
As  to  the  diligence  and  exertions  required  of,  to  levy  .  113 — 115 

What  claims,  is  bound  to  notice  .  .  .  113,117 

What  sufficient  to  put,  upon  proof  of  the  correctness  of  his  return  .  115 
Effect  of  the  oldest  of  several  executions  in,  hands  being  stayed  by  in- 
junction .  .  .  .  .151 
As  to  seizure  of  partnership  property  by,  for  interest  of  one  partner  204 
How  long,  is  authorized  to  perform  the  duties  of  his  office  .  .  224 
When  lands  sold  by  the,  may  be  recovered  by  the  original  owner  224 
Liability  of  an  officer  who  executes  process  issued  by  a  court  without 

jurisdiction  .  .  .  •  .         204 

As  to  property  levied  on  by,  being  taken  from  him  by  replevin  225 

Effect  of  the  return  ofsatisfaction  upon  an  execution  though  false,  225 

As  to  a,  being  permitted  to  contradict  his  return     .  .  .         225 

What,  return  to  a  writ  o^ fieri  facias  must  state  .  .  225 

As  to  irregularities  of  a,  in  conducting  a  sale  .  .  .         225 

When  a  party  cannot  complain  of  a  sale  made  by  a.  .  226 

SHERIFF'S  RETURN. 

Sheriff's  Return — Effect  of  the  return  ofsatisfaction  upon  an  execution  225 

What  a,  to  a  writ  oi  fieri  facias  must  state  .  .  225 
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SHERIFF'S  SALE. 

Sheriff's  Sale — Effect  of  irregularities  of  a,  as  to  the  title  of  a  honajidapui- 

chaser           ......  225 

When  a  party  cannot  complain  of,  of  real  property      .                .  226 

SHIP. 

Ship — As  to  liability  of  owners  for  costs  in  cases  of  collision  of,                         .  49 

As  to  an  insurance  affected  on  a,                     ...  158 
As  to  a  pledge  of,    freight  and  cargo    by  the  master  on  a  bottomry 

bond             ......  158 

Abandonment  of,  and  freight  to  underwriters                 .                 .  159 

Implied  authority  of  master  to  borrow  money  for  the  use  of,                 .  192 

SIGNATURE. 

Signature — As  to  evidence  of,  on  a  trial  for  forgery                     .                .  12  5 

What  a  sufficient,  within  the  statute  of  frauds                 .                 .  226 

Prima  facie  presumption  as  to  the,  of  testator  to  a  will                           .  254 

SITUS. 

Situs — As  to  personal  property  having  no,     .  .  .  .89 

SKILL. 

Skill — What  we  are  to  understand  by  reasonable,                   .                .  31 

SLANDER. 

Slander — As  to  evidence  in  an  action  of,  of  the  general  character  of  j)laiiUiff 

in  mitigation  of  damages  .  .  .      179 — 182 

What  the  gist  of  an  action  for,                 ....  226 

As  to  the  rule  in  actions  for,  that  defendant  shall  be  held  responsible  for 

words  spoken               .....  2'2() 

As  to  the  right  of  defendant  in  an  action  for.  to  rebut  the  presumption 

of  malice        .                 .....  -^^ 

As  to  what  is  not  actionable               ....  '-^'-^^ 

When  the  law  will  presume  malice                    ■       •                •                 •  22/ 

To  whom  the  question  of  malice  is  properly  submitted  in  an  action  lor.  227 

As  to  the  law  iuiplying  damage  from,  words  spoken              .  227 
Drunkenness  iio  excuse  for,                    -                                  •                 227, 2.J0 

When  the  court  will  grant  new  trial  in,                   .                                  •  228 

As  to  what  is  evidence  of  malice                       .                 .                 •  **^ 

SPECIFIC  PERFORMANCE. 

Specific  Performance — Under  what  circumstances  the  court  will  dcirof,  142 

When  a  court  will  interfere  for  the  purpose  of  directing,  of  a  c  ontrart  'i'M 
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STAKE  HOLDER. 

Stake  Holder — As  to   responsibility  of  a,   who  pays   over  a  bet  without 

the  sanction  of  the  judges            .                .                .  .8 

STATUTE. 

Statute — As  to  an  action  to  enforce  a  contract  in  violation  of  a,  .            3 

Effect  of  contract  made  about  a  matter  which  is  prohibited  by,        .  61,  63 

STATUTE  OF  FRAUDS. 

Statute  of  Frauds— As  to  an  oral  contract  for  land  being  void  under  the,  51 

What  a  sufficient  signature  within  the,                    .                .  .        226 

STATUTE  OF  LIMITATIONS. 

Statute  of  Limitatio.vs— What  payment  will  take  the  case  out  of  the,  204 

SUNDAY. 

Sunday — When  payment  should  be  demanded  where  a  note  falls  due  on.  232 

As  to  a  bill  of  exchange  drawn  and  dated  on,         .                 .  -        232 

Distinction  between  public  and  private  acts  done  on,                     .  233 

SURETIES. 

Sureties — Rule  as  to  the  relief  of,  the  same  in  equity  as  in  law.  .         105 
When  persons  appearing  to  be  principals  are  permitted  to  prove  them- 
selves,                          .....         105 

Effect  of,  paying  and  satisfying  a  judgment  against  principal         .  208 

When  a  creditor's  rights  are  not  impaired              .                  .  .         208 

When,  are  discharged  by  failure  of  creditor  to  present  the  note  208 

When,  may  compel  the  holder  of  a  note  to  present  it                .  208,214 

As  to  release  of,  by  omission  to  present  claim         .                .  .210 

As  to  release  of,  by  creditor's  forbearing  to  sue              .                 i  2l0 

As  to,  standing  as  a  guarantee                 .                 .                 .  -211 

As  to  risk  of  insolvency  of  principal  being  assumed  by,                 -  211 

General  rule  as  to  the  obligation  of,  becoming  extinct           .  .213 

When,  has  a  right  to  demand  the  assignment  of  an  instrument  213 

Effect  of  proof  that  defendant  signed  the  joint  note  as,  ,         216 

As  to  the  right  of  a,  to  stand  upon  the  terms  of  a  contract  .         233 

As  to  endorsers  of  accommodation  note  standing  in  the  relation  of,  233 
When  the,  in  a  bond  taken  under  a  writ  of  arrest  cannot  be  made 

liable             ...                                 .  .        233 

TAXES. 

Taxes — As  to  land  sold  by  sheriff  for  non-payment  of,  .                 .  .         224 

As  to  estate  of  a  tenant  for  life  being  sold  for,                .                .  233 


TAX  SALE TENANTS — TENANTS  IN  COMMON,  ETC.       3.7 

TAX  SALE. 

Tax  Sale — As  to  the  title  obtamed  by  purchaser  at  a,   .  .  .        239 

TENANTS. 

Tenants — When  the,  of  a  house  may  quit  without  notice  .  .         162 

As  to  an  implied  warranty  in  the  demise  of  land  for  a  certain  rent      163  —  172 

TENANTS  IN  COMMON. 

Tenants  in  Common — As  to  conveyance  of  land  as,  .  .  64 

As  to,  havmg  a  joint  property  in  real  estate  .  .  .  103 

When  purchasers  at  a  sale  of  partnership  property  become,  .        204 

TENANTS  FOR  LIFE. 

Tenants  for  Life — As  to  the  duty  of  a,  to  pay  taxes  on  the  estate  .        233 

TENDER. 

Tender — When  the,  of  a  specific  sum  is  not  necessary  to  recovery  .  48 

Effect  of  a,  to  pawnee  of  a  chattel  .  .  .  204 

As  to  recovery  without  proof  of,  .  .  .         234 

As  to  an  allegation  of,  of  goods  being  supported  by  proof  of  delivery  234 — 237 
How  goods  should  be  tendered  .  .  .  234 — 237 

THREATS. 

Threats — Presumption  of  law  as  to  the  influence  of,  or  promise  .        238 

TIME. 

Time — Effect  of  an  agreement  not  to  sue  for  a  limited,  .  .        7,  H 

Effect  of  an  agreement  of  holder  of  a  bill  of  exchange  to  give,  to  an 

acceptor    .  .  .  •  •  .36,37 

When,  will  begm  to  run  on  a  valid  claim  .  .  204 

As  to  the  legal  computation  of,  ...  •        238 

TRESPASS. 

Trespass—  As  to  a  justification  to  parties  sued  in,  .  .  224 

As  to,  against  several  defendants  where  all  are  implicated  in  onr  joini 

act  ofj  ■  •  •  •  •  -39 

When  an  administrator  may  maintain,  for  seizure    of  goodn  of  intcH- 

tate  ......         240 

As  to,  being  maintained  in  the  courts  of  this  state  againHt  an  offi<-er  of 

the  navy  for  acts  done  on  the  high  seas  .  210—243 
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TROVER. 

Trover — Action  of.  for  a  promissory  note       ....   16 — 19 
An  action  of,   for  sundry  articles    of  personal  property  claimed  by 

plaintiff  as  administrator  ....  84 — 92 

An  action  of,  for  a  house  which  had  been  moved  from  one  lot  to  an- 
other .....  120—123 
As  to  a  landlord  being  liable  in,  for  cattle  distrained  by  bailiff      .  16^ 

TRUSTEES. 

Trustees — As  to  an  annuity  given  to,  in  trust                .  .                .         201 

When  a,  renders  himself  liable  for  default  to  his  co-,  •                 .                 247 

Liability  of,  for  neglect  to  invest  on  real  securities  .                 .         247 

As  to  a  legacy  given  to  testator's,  and  executors  .                 .                 250 

TRUSTS. 

Trusts — As  to  what  was  intended  as  a  gift  and  not  as  a,  for  the  benefit  of 

the  father      ......  3 

When  the  husband  and  his  creditors  are  bound  by  a,     .                 .  126 

As  to  an  annuity  given  to  trustees  in,     .                 .                 .                 .  201 

Liability  of  trustees  for  neglect  to  invest  according  to  the,            .  247 

UNDERWRITER. 

Underwriter — When  assured  cannot  recover  as  for  total  loss  without  aban- 
doning to  the,                .....  157 
As  to  an  abandonment  of  ship  and  freight  to  the,          .                 .  159 
When  the,  liable  as  for  total  loss            .                  .                 ,         .  IQq 

USAGE. 

Usage — As  to  the,  and  customs  of  banks  ....  25—31 

When  a  policy  of  insurance  is  not  controlled  by  proof  of,  .  157 

USE  AND  OCCUPATION. 

Use  and  Occupation — When  the,  of  land  should  be  charged  as  an  advance- 
ment .•■...  4 

USURY. 

Usury— As  to  the  question  of,  in  cases  of  a  written  contract  .  .         247 

When  a  note  given  pursuant  to  an  agreement  void  for,  .  247 

VENDOR  AND  VENDEE. 

Vkndor  and  Vendee — As  to  vendor's  waiving  his  lien  by  taking  vendee's 

note  for  consideration  .  .  .  .17 
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Vkndor  and  Vendee — As  to  a  contract  between,  to  sell  or  deliver  property 

at  a  particular  day       .  .  .  .  .52 

When  vendor  may  consider  the  contract  at  an  end  for  failure  of  pay- 
ment by  vendee  .  .  .  .  .GO 

Rule  as  to  fixtures  applying  between,            .                 .                 .  121 

As  to  discharge  of  vendor's  lien  against  estate  of  deceased  vendee    .  247 

As  to  the  title  vendee  takes  from  vendor      .                .                .  248 

VENIRE. 

Venire — As  to  a  speciai.  for  the  trial  of  prisoners           .                 •                 .  143 

VENIRE  FACIAS. 
Venire  Facias — As  to  motions  to  quash  the,  and  for  an  alias,     .  143,  150 

VERDICT. 

Verdict — As  to  a  defect  not  cured  by,            .                .                .               ,  45,  4G 

When  the  court  will  set  aside  a,  and  grant  a  new  trial                   .  124 

As  to  the  power  of  jurors  to  deprive  a  party  of  advantage  of  a,         .  lG.i 

As  to  declarations  of  jurors  as  to  the  reasons  which  led  to  the.     .  1G2 

As  to  setting  aside  a,  for  the  mistake  of  the  jurors  .  .  1G2 
Discretion  of  the  court  where  a  juror  is  sworn  who  cannot  render  a 

legal,             ......  1G2 

As  to  a,  on  an  indictment  for  larceny  of  a  note              .                 .  17.'! 

As  to  a,  in  a  penal  action  iu  contravention  of  law                 .                 .  11)4 

Effect  of  a,  and  judgment  of  acquittal  in  criminal  prosecutions  .  V.)\ 
When  a  new  trial  cannot  be  granted  on  the  ground  that  the,  is  against 

evidence        ......  227 

As  to  admissibility  of^idence  to  iuqjeach  a,                                    .  24d 

As  to  a,  being  set  aside  in  cases  of  tort  for  excessive  damages             .  248 

What  a  good  cause  of  challenge  but  not  ground  for  setting  aside,  248 

As  to  a,  being  set  aside  for  improper  conduct  of  the  constable  248 

VESSEL. 

Vessel — As  to  authority  of  master  of,  to  bind  the  owners  by  contract  5,  G 

As  to  cases  of  collision  of,               .                 .                 .                 .  4!> 

As  to  responsibility  of  owners  of,  for  damage  committed  by  maHtcr     .  <  ."> 

As  to  repairing  an  injury  to  an  insured,          .                                  .  l.'>7 

As  to  the  right  of  master  of  a  salving,  to  bind  the  interest  of  ownc'rs  22;; 

Who  may  direct  the  employment  of  a,  when  there  are  several  ownem  241) 

WAGERING. 

Wagering— As  to  the  law  against,  on  elections                                  .                 .  Cti—M 
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WARRANTY. 

Warranty— As  to  when  implication  of,  arises                 .  .                .         138 

As  to  a  covenant  of,  binding  the  grantor  and  his  heirs   .  .                249 

When  there  is  no  impHed,  of  the  quaUty  of  the  thing  sold  .                .        250 

EiFect  of  a  sale  of  real  estate  without,  of  title                .  .                250 

WIDOW. 

Widow— As  to  what  law  governs  the,  right  to  dower  of  the  personal  estate 

of  her  husband  .  .  .  .  .93 

When  a,  takes  her  dower  interest  subject  to  the  lien  of  Insurance 

Society  .  .  .  ,  .  .93 

When  a,  is  dowable  of  her  husband's  equity  of  redemption  .  93 

As  to  the  right  of  a,  to  dower  of  lots  sold  by  her  husband  as  tenant  in 

common         .....  94—101 

As  to  payment  of  a  legacy  bequeathed  in  England  to  a,  whose  domicil 

was  in  Scotland  .....         123 

When  an  infant,  is  bound  by  her  contract       .  .  .  151 

WIFE. 

Wife — As  to  an  annuity  settled  by  the  husband  on  the,   on  a  sufficient  con- 
sideration    .  .  .  .  .  .82 

As  to  mourning  rings  given  by  third  persons  to  the,  after  marriage  125 

As  to  gifts  made  for  the  sole  benefit  and  use  of  the,     .  .  126 

As  to  gifts  of  personal  ornaments  by  a  husband  to  his,         .  .         126 

As  to  liability  of  the  husband  for  money  lent  to  the,  to  procure  neces- 
saries .  .....         129 

Right  in  equity  of  a  debtor  to  the  husband  who  has  paid  money  to  the, 

who  was  turned  away  without  cau.se  .  .  .         129 

When  statements  by  the,  are  not  evidence  agair^her  husband  .  130 

Effect  of  a  conveyance  of  land  to  husband  and,  jointly        .  .         130 

As  to  conveyances  of  real  estate  made  after  njirriage  for  the  purpose 

of  vesting  the  title  in  the,  •  •  .  .         130 

When  no  debt  due  from  the  husband  can  be  set  off  against  the  claim  of 

the,  .  .  .  .       _  .  .130 

When  an  action  survives  to  the,  for  the  recovery  of  money  .       130 138 

Effect  of  the  consideration  moving  from  the,  .         131,  132 138 

As  to  a  promissory  note  given  to  the,  ,  .  .  132 

As  to  property  in  possession  of  the,  by  legal  intendment     .  .         132 

Criterion  by  which  the  question  whether  the  action  survives  to  the,  is 

to  be  resolved  .  .  .  .         I33 

As  to  an  action  brought  in  the  name  of  husband  and,  on  a  note  exe- 
cuted to  the,  during  coverture  .  .  .136 
Liability  of  an  infant  husband  for  debts  contracted  by  his,  before  mar- 
riage             •••...         151 
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Wife — As  to  a  devise  of  a  dwelling  house  by  testator  to  his,  for  life      .  159 
As  to  ignorance  of  the  husband  of  the  rights  of  the,  in  a  trust  fund  223 
As  to  a  freehold  estate  and  annuity  given  to  his,  by  testator  with  pow- 
ers to  distress  for  the  same                    .                 .                 .  252 
As  to  a  second  will  giving  the  whole  ofthe  testator's  property  to  his,  294 

WILL. 

Will — How  an  advancement  to  a  child  made  subsequent  to  a,  is  to  be  taken  4 
As  to  the  sentences  of  ecclesiastical  courts  in  the  probate  of,  .  S7 
As  to  declarations  of  testator  after  making  his,  .  .  .  109 
As  to  evidence  to  prove  the  existence  or  execution  of  a,  .  llO 
What  a  sufficient  signature  to  a,  within  the  statute  of  frauds  .  22<i 
As  to  a,  signed  by  tie  deceased  in  presence  of  two  witnesses  but  sub- 
scribed by  them  in  an  adjoining  rooui  .  .  .  2ofl 
As  to  a  legacy  to  trustees  being  revoked  by  a  codicil  appointing  other 

trustees  in  their  room                                     ■                 •                 •  250 

As  to  evidence  that  a  subsequent,  had  been  made  and  afterwards  stolen  25(1 

What  not  a  sufficient  revocation  of  a,            .                 .                 •  251 

When  the  first,  is  not  revived  by  the  destruction  of  subsecpient.           .  251 

As  to  a,  being  attested  iu  the  constructive  presence  of  a  testatrix  251 

As  to  authority  in  a,  to  raise  money  on  the  credit  of  the  estate             .  251 

Effect  of  a  share  to  one  child  being  revoked  by  codicil                  .  251 

How  to  establish  the,  of  a  party  totally  blind         .                  ■                 •  253 

Prima  facie-  presumption  as  to  alteration  on  the  face  of  a,             .  253 

As  to  constrnctio*  of  a,           .                 .                                  .  •             .  25.5 

When  a  testamentary  paper  in  effect  revoked  by  last,                    .  253 

Prima /acje  presumption  as  to  execution  of  a,      .                 .                .  254 

WITNESS. 

Witness— As  to  competency  of  a,  where  the  effect  of  his  testimony  is  to 

create  a  fund  from  which  he  is  to  receive  a  benefit    .  ■   12—15 

Effect  of  a,  interest  being  equal  on  both  sides  .  '  12—15 

As  to  evidence  of  what  an  absent,  testified  to       .                 .                 •  108 

Whena,  may  adopt  a  memorandum  as  his  testimony     .                 •  •"f' 

When  a,  cannot  be  allowed  to  testify  to  the  contents  of  a  paper          .  Kl'.t 
Who  are  to  be  the  judges  of  the  weight  to  be  given  to  »lie  t.'stimony 

of  a,  •  •        ■         ■ 

When  a  jury  may  disregard  the  testimony  of  a,  altogether  .  1 1 1 
As  to  a,  giving  testimony  of  the  contents  of  a  lost  writing  ^  •  ^^  113 
As  to  the  opinion  of,  as  to  insanity  .  ••'•^'  ••'''  '•'*' 
What  the  proper  questions  to  be  put  to  proftissionai,  . 
Who  are  not  competent  to  prove  mistake  of  jury 

As  to  omission  of  counsel  to  interrog.ite  a,  as  to  a  p;irti(uiiir  Cirl  I'-'l 

When  a,  may  be  asked  his  opinion  as  to  intent  of  defeiidanl  2'^7 
As  to  who  is  competent  as  a,  to  prove  a  joint  contract 
Rule  in  weighing  the  testimony  of,  naturally  biased 
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WiT.vE.-3 — When  objection  will  go  to  the  credibility  of  a,  .  .  254 
What  not  such  an  interest  as  to  disqualify  a,  .  .  254 — 255 
As  to  a,  being  incompetent  because  he  is  interested  in  event  of  the 

suit                ......  255 

As  to  making  a  person  competent  as  a,  by  a  release     .                 .  255 

When  the  wife  of  one  defendant  csunot  be  a,  for  the  other  .  255 
As  to  the  evidence  of  one,  being  sntficient  to  support  a  testamentary 

jjaper            ......  255 

As  to  a,  being  compelled  to  give  testimony  the  tendency  of  which  may 

be  to  subject  him  to  pecuniary  loss              .                 .                 .  255 

As  to  the  cross  examination  of,       .                 .                 .                 .  255 

As  to  the  testimony  of  ignorant  and  illiterate,                         .                 .  256 

■What  not  admissible  to  impeach  a,                    ...  256 

As  to  a  co-obligor  being  called  as  a,  for  the  plaintiff               .                 .  256 

When  objection  to  the  competency  of  a,  may  be  taken                .  256 

WRIT. 

Writ — As  to  a,  of  execution  issued  on  a  judgment  more  than  a  year  old 

without  scire /aci«s       .....         224 

WRIT  OF  ERROR. 

Writ  of  Error — As  to  computing  interest  where  a  judgment  is  affirmed 

on  a,  .  .  .  .  .  ..        160 

When  neither  a  new  trial  nor,  can  be  granted  .  .  194 

As  to  an  application  for  a,  prayed  for  without  authority  of  the  party 

concerned     ......         256 

WRIT  OF  INQUIRY. 

Writ  of  Inquiry — As  to  an  alteration  of  the  figures  in  a,  by  attorney  after 

it  had  been  serred  on  him  ....         123 

WRIT  OF  REPLEVIN. 

Writ  of  Replevin — As  to  the  duty  of  sheriff  to  regain  possession  of  pro- 
perty taken  from  him  by,  ....        225 

WRITING. 

Writing— As  to  a,  offerred  in  evidence  being  explained  by  parol  .  23 
As  to  a,  purporting  to  be  a  bond  signed  and  sealed  in  blanks  and  filled 

up  and  delivered  by  one  not  authorized     .  .  .44 

General  rule  as  to  contract  resting  partly  in,  and  partly  in  parol     .  52 

Effect  of  a  contract  being  reduced  to,    .                 .                                 .  57,  64 

As  to  a,  signed  by  workmen  purporting  to  be  a  contract              .  56,58 

As  to  witness  giving  testimony  to  the  contents  of  a  lost,       .                 •  113 

As  to  counterfeiting  any,  of  private  nature  witli  fraudulent  intent  123 
As  to  competency  of  a  Court  of  Chancery  to  correct  mistakes  in  in- 

stiuments  of,                 ....                •  192 


WRITTEN   CONTRACTS — WRITTEN    INSTRUMENTS,    ETC.  323 

WRITTEN  CONTRACTS. 

Written  Contracts — As  to  the  doctrine  of  nudum  pactum  applying  to,  43 

When  a,  shall  neither  be  impeached  nor  impaired  by  parol           .  51 

When  previous  parol  contracts  are  merged  in  the,                 .  .          53 
As  to  a,  made  and  signed  by  part  at  its  date  and  subsequently  signed 

by  the  others  .....  53 — 57 

As  to  a,  to  work  at  a  trade  signed  by  the  workmen         .                 .  57 — 60 

Effect  of  a  contract  being  reduced  to  writing                         .  .64 

As  to  evidence  to  explain  the  meaning  of  terms  used  in  a,              .  110 

WRITTEN  INSTRUMENT. 

Written  Instrument — As  to  using  a  copy  of  a,  in  evidence        .  .        117 

As  to  evidence  upon  a  trial  for  forgery  of  a,                  .                 .  133, 12' 

When  two,  are  to  be  construed  together               .                .  255,256 

WRITTEN  LAWS. 

Written  Laws— As  to  the  proof  of  foreign  statutory  or,       .      .  .123 

WRONG  NAME. 

Wrong  Name— Effect  of  a  person  executing  a  promise  by  a,        .  .        193 
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